“It is one of the misfortunes 
of the law that ideas become 
encysted in phrases and there- 
after for a long time cease to 
provoke further analysis.”— 
Justice Holmes, in Hyde v. 
U. S., 225 U. S. 347. 
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Motor Vehicle Financial Responsibility 


The following is Part II of Research 
Report No. 13—Effects of Motor Vehi- 
cle Inspection and Financial Responsi- 
bility on Accident and Insurance Rates 
—prepared by the Missouri State Cham- 
ber of Commerce. Part I was digested 
in the October JOURNAL at page 707. 


os INTRODUCTION to this Report 
(digested in last month’s issue of THE 
INSURANCE LAw JouRNAL) on motor vehicle 
inspection and financial responsibility out- 
lined the over-all problem of increasing 
accident and insurance rates. It was noted 
at that point that inspection and financial 
responsibility are just part of this over-all 
problem which also includes such matters 
as accident-prevention education, speeding, 
driver licensing, proneness of juries to 
decide against insurance companies, legal 
departures from contributory negligence 
such as the humanitarian doctrine in Mis- 
souri, traffic-rule enforcement and increased 
costs of auto repairs. 

Increasing accident and insurance rates 
are still the basic problem in this section 
of the report, but of specific concern here 
is the financially irresponsible driver. This 
part of the problem involves two phases: 
(1) compensating the accident victims of 
those who are not financially able to pay 
judgments and (2) preventing the financially 
irresponsible driver from injuring others 
in the first place. 

The problem of the financially irrespon- 
sible driver is especially acute in Missouri 
because, unlike most states, Missouri’s law 
requiring financial responsibility does not 
apply ordinarily until the accused has failed 
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to satisiv a judgment. Of course, a victim 
is not likely to waste attorney fees getting 
a judgment against someone if there is 
little or no chance that he can even par- 
tially satisfy a judgment. Therefore, the 
Missouri law, in effect, applies only to those 
who are financially responsible anyhow. 

‘There are at least six plans for encourag- 
ing financial responsibility on the part of 
drivers which have been tried in various 
states or Canada: 

(1) The automobile compensation pian in- 
volves a system of compulsory automobile 
insurance which imposes strict liability upon 
a motorist regardless of fault. The term 
“compensation” is used because it is con- 
tended by its proponents to be similar 
to workmen’s compensation insurance. The 
Canadian province of Saskatchewan adopted 
such a plan in 1947 as part of a Socialist 
program. This is known as the Saskatche- 
wan Plan. 


(2) Compulsory automobile insurance reters 
to a plan which requires purchase of auto- 
mobile liability insurance of specified amounts 
as a prerequisite to motor vehicle registra- 
tion. The only state which has adopted 
such a plan is Massachusetts where bodily 
injury liability insurance is required. 

(3) Unsatisfied judgment funds generally 
involve additional taxes on registrations or 
licenses to pay unsatisfied judgments aris- 
ing out of motor vehicle accidents. These 
have operated as state funds in parts of 
Canada and the State of North Dakota. 
However, such a fund could conceivably 
be operated cooperatively by the insurance 
companies themselves. Although this would 
involve many difficulties which would take 
some time for the insurance companies to 
work out, if it proves possible at all, never- 
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theless, the insurance companies are con- 
tinuing to study the idea. New Jersey 
recently enacted an act providing for an 
unsatisfied judgment fund applying to acci- 
dents occurring after April 1, 1955. 

(4) Impounding acts provide for the re- 
moval of a motor vehicle from the use or 
control of the owner if the vehicle was 
uninsured at the time of an accident. The 
car is usually released following posting 
of security, obtaining a damage release and 
giving proof of financial responsibility. This 
plan is in operation in the Canadian prov- 
inces of Manitoba and British Columbia 
and has been recommended for considera- 
tion aS a means of strengthening safety 
responsibility laws by the Insurance Indus- 
try Committee on Motor Vehicle Accidents. 

(5) Security-type safety responsibility laws 
require each owner and driver involved in 
an automobile accident to show evidence 
of insurance or deposit security sufficient 
to cover claims arising out of the accident, 
unless settlement or provision for a settle- 
ment of the claim is made or a release from 
liability is obtained within a specified time. 
If these requirements are not met, motor 
vehicle registration and drivers’ licenses of 
the car’s owner and driver involved in the 
accident are suspended and remain sus- 
pended unless no action seeking damage 
has been commenced within one year against 
such owners or drivers. 

This modern-type financial responsibility 
law has now been adopted by 41 states— 
Missouri being one of the seven exceptions. 

(6) Financial responsibility laws are the 
forerunner of the modern security-type safety 
responsibility law and differ from them 
primarily in that the financial-responsibility 
provisions do not take effect until after an 
unsatisfied judgment has been obtained. 
This is the type of law Missouri has, 
although Missouri calls its law a “Safety 
Responsibility Law.” 

Each of these six plans will now be dis- 
cussed in some detail, summarizing the 
pros and cons for each approach. 


Automobile Compensation Plan 


_In 1932 the Report by the Committee to 
Study Compensation for Automobile Acci- 
dents to the Columbia University Council 
for Research in the Social Sciences urged 
adoption of a “workmen’s compensation” 
procedure to require compulsory automobile 
Insurance providing for liability regardless 
of fault. In 1950 Frank P. Grad, writing 
in the Columbia Law Review, considered 
developments since the original Columbia 
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THis ISSUE IN BRIEF 


The problems encountered in estate plan- 
ning are discussed from three different 
viewpoints—that of the trust officer, the 
accountant and the lawyer—in the article 
at page 749. 

* 
Whether a shipper’s insurer may safely 
pay the shipper for a loss and still retain 
his right to subrogation against the cargo 
carrier is reviewed by a Los Angeles 
attorney, in the light of the recent case of 
Mode O’Day Corporation v. Ringsby Truck 
Lines. See page 727. 

* 
For the latest status report of the Rome 
and Warsaw Conventions, see George 
W. Orr’s presentation at page 729. 

° 
A factual survey of the present practices 
of the Bureau of Accident and Health 
Underwriters member companies is the 
basis of the paper of J. F. Follmann, Jr., 
at page 737. Mr. Follmann points out 
that while the facts presented do not 
indicate future plans of the companies, 
it is safe to assume that those companies 
which do contemplate revision of their 
commercial accident insurance policies 
will incorporate some or all of the more 
recent developments in the policy form. 

» 
The legal problem of closing airports— 
such as the Newark Airport—includes, 
to quote the author, the following ques- 
tions: “(1) Who may close an airport 
and under what conditions? (2) Who 
can compel the continued operation of an 
airport, and under what conditions?” 
The answers to these and related ques- 
tions may be found in Harold L. Rus- 
sell’s article beginning at page 733. 








report and arrived at similar conclusions. 
Grad contended that the following short- 
coming of the fault principle of liability 
which the Columbia report found had not 
been modified very much: 


“(1) The imposition on the plaintiff and 
on the defendant of the burden of produc- 
ing evidence as to fault, although the 
accident itself often hindered or prevented 
them from obtaining witnesses; (2) the 
difficulty of ascertaining the facts sought, 
even where the best evidence is obtainable, 
because witnesses who are neither trained 
nor prepared to observe cannot, after the 
lapse of months or even years, enable a 
jury, which has no training in fact finding, 


723 





to fix the blame for an accident caused by 
events which succeeded each other in the 
space of a few seconds; (3) the impossi- 
bility of fixing the damages accurately since 
there is no recognizable criteria of value 
of pain or life or of disability; (4) the delay, 
especially in the large cities, caused by 
waiting for trial: and aggravated in some 
cases by appeal; (5) the heavy cost of 
attorney’s fees which generally range from 
25% to 50% of the amount recovered; 
(6) the financial irresponsibility of many 
motorists who cause accidents; (7) the bur- 
den cast upon the courts and the conse- 
quent congestion of all judicial business in 
large cities due to the volume of motor 
vehicle litigation.” 

This compensation approach could con- 
ceivably be handled either through a state 
fund or by private insurance companies— 
both being used in the case of workmen’s 
compensation. However, in the Saskatche- 
wan Plan, it is purely a state-operated plan. 


In 1947 the Socialist C. C. F. party in- 
augurated the Saskatchewan compulsory 
automobile insurance program as part of 
their nationalization of industries program. 
At first it was financed by a $5 fee on the 
owner of such motor vehicle and a $1 pre- 
mium on each driver; however, they have 
since switched to premiums according to 
class, model and age of the vehicle. 

The compulsory insurance benefits have 
been expanded until they now include acci- 
dent compensation, $100 deductible colli- 
sion, $100 deductible fire, $100 deductible 
theft, bodily injury liability with limits of 
$5,000 and $10,000, and a $100 deductible 
property damage liability up to $1,000. It 
is also possible to obtain optional additional 
coverage for an additional premium through 
a package policy. 

Private insurance companies continue to 
write an increasing amount of automobile 
insurance in Saskatchewan despite the state 
program, apparently because many are not 
satisfied with the state coverage alone and, 
in some cases, because private insurance 
companies have been able to offer better 
deals than the state, such as lower rates 
for rural areas. This is the case despite the 
fact that the private insurance companies 
are, in effect, subsidizing the government 
program, because if there is private insur- 
ance the government will not pay even what 
would be considered its pro-rata share in 
the case of two or more private companies. 


The shortcomings of the fault principle 
as given in the Columbia report, which are, 
in effect, arguments for a compensation 
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plan, were outlined above. In addition, 


some supporters of the compensation plan 
make the following points: 


(1) The doctrine of negligence has out- 
lived its usefulness and should be replaced 
by compensation regardless of fault, be- 
cause economic loss springing from indus- 
trial accidents and economic loss caused by 
motor vehicle accidents both are detrimental 
to society. 

(2) Persons who are “judgment proof” 
will not voluntarily purchase liability insur- 
ance. 


(3) “It is a sound Socialist principle that 
where the State creates a compulsory mar- 
ket, the State itself should undertake to 
supply the market.” 


(4) “State” insurance systems can work 
closely with “state” licensing authorities to 
keep unqualified drivers off the highways. 


(5) The economic loss caused by motor 
vehicle accidents should properly be recog- 
nized as a factor in the cost of operating 
vehicles on highways. 


(6) “Financial responsibility laws are 
adequate for property damage losses but 
not for bodily injuries.” 


(7) Paying compensation regardless of 
fault would eliminate litigation and speed 
up payments of claims. This would cut 
down on court costs and lawyers’ fees. 


The opponents of a compensation plan 
make the following points in reply to its 
supporters: 

(1) The analogy with workmen’s com- 
pensation is inexact and misleading, because 
the employer has a substantial degree of 
control over both the employee and the 
environment in which he works while the 
motorist has no control over the actions of 
other drivers. Also, the cost of workmen’s 
compensation is considered a_ legitimate 
business cost which may be passed on to 
the consumer. 

(2) The compensation plan would permit 
an individual to benefit from his own neg- 
ligence and make fraud easy. 

(3) It would be very difficult to arrive 
at a proper benefit level under the compen- 
sation plan. 

(4) Administration of a compensation 
plan would require a bureaucracy which 
might prove less speedy and fair than the 
courts. 

(5) The cost of administering a compen- 
sation plan would be great. A report to 
the New York State Insurance Department 

(Continued on page 767) 
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Voters Approve Many Measures 
of Interest to Insurance Men 


Overwhelming approval was given by 
voters to the majority of the nearly 225 
state legislative questions that were sub- 
mitted to them in 34 states. With all re- 
turns on the legislative proposals not yet 
available, the count stands at 134 measures 
approved, 36 rejected. 


In Georgia, where 46 measures on the 
ballot set the record for the election, the 
voters set a kind of record themselves 
when they approved every measure on the 
ballot. In Louisiana, another state with a 
large number of proposals (34), voters, at 
the latest report, had approved 27 measures, 
had rejected none; the fate of the remaining 
seven still hangs in the balance. 


A number of the ballot proposals were of 
insurance interest. 


In California, voters had to pick and 
choose among 24 different proposals. In- 
cluded in the 18 measures they approved 
was the one which ended the tax advantage 
enjoyed by the California state insurance 
compensation fund. In the future, the state 
fund will be in the same position as private 
insurers as regards tax liabilities and ex- 
emptions. The approved measure, how- 
ever, adds to the insurance industry tax 
bill through the removal of insurance 
companies’ exemptions from motor vehicle 
registration, license and operation fees. Among 
six rejected measures was one that would 
have expanded the state’s program of old- 
age assistance by, among other things, 
allowing cost-of-living increases to the $75 
monthly assistance payments and entitling 
recipients to medical and hospital care from 
their county of residence. 


What the Legislators Are Doing 


Other pension measures were on the 
ballots in several states. In Washington, 
voters defeated a proposal that would have 
placed a $75 per month floor under state 
grants. Arizona voters did an about face, 
repealing the Public Employees Retirement 
Act which they had passed in the 1948 
general elections. Georgia voters approved 
the extension of federal social security cov- 
erage to state employees. No information 
has been received as yet as to the voters’ 
verdict on a Louisiana measure that would 
authorize municipalities having between 
15,000 and 20,000 population to levy a spe- 
cial tax for a city employees’ pension and 
relief fund. 


Approval of Texas voters was given to a 
proposal that authorizes the state legislature 
to permit cities, towns and villages to pro- 
vide workmen’s compensation insurance for 
all employees. 


The approval of fire district taxes in Cobb 
County, Georgia, may have a future effect 
on fire insurance rates in that jurisdiction. 
A like effect may follow in Louisiana as 
voters there approved a measure permitting 
fire protection districts throughout the state 
to impose maintenance taxes. 


Motor vehicle fuel and license tax pro- 
posals were scrutinized by voters in a 
number of states. They approved six, re- 
jected two. Three of those approved pre- 
vented the diversion of fuel and license 
taxes to other than highway purposes;, the 
states involved were Alabama, Arizona and 
Georgia. A partial diversion of motor vehi- 
cle funds in Florida to capital outlay and 
debt service school purposes was approved 
by voters in that state; and, in Louisiana, 
voters approved a measure authorizing part 
of the motor vehicle license taxes received 
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from certain parishes to be used to finance 
bridges, ferries and highways in their areas. 


The weight-mileage truck tax was ap- 
proved in Oregon. A referendum by the 
trucking industry had been holding up 
collection of the legislature-imposed tax, 
pending voter approval. An opposing meas- 
ure that called for the equitable and fair 
assessment of highway-use taxes with regis- 
tration fees based on weight and fuel tax 
based on gallonage was defeated. 


Montana voters defeated a proposal that 
would have increased the per gallon tax 
on gasoline from six to seven cents. 


Massachusetts Insurance Laws 
for 1952 Cover Wide Scope 


The 14 laws of insurance interest enacted 
by the Massachusetts legislature in 1952 
cover a wide scope. Restrictions on insur- 
ance companies were both imposed and re- 
moved. Some workmen’s compensation 
benefits were increased. A number of au- 
thorizations were made for the purchase 
of insurance by political subdivisions. Three 
investigations in the workmen’s compen- 
sation insurance ‘field were authorized. 


The following survey of the enactments 
in Massachusetts is a continuation of the 
resume of state legislation during 1952 
which was begun in our September issue: 


Massachusetts . Chapter 14 removed 
the $5,000 limitation on the amount of life 
or endowment insurance that may be issued 
without a medical examination. Chapter 
34 provides for the extension of credit to 
policyholders of mutual fire insurance com- 
panies. Chapter 38 prohibits cities and 
towns from borrowing to pay premiums on 
fire insurance policies which cover a period 
of five vears unless at least one fourth of 
the entire amount to be borrowed has been 
appropriated from available revenue funds 
or voted to be raised by taxation, in the 
year the loan is authorized. 

Chapter 51 provides that the majority of 
directors of domestic mutual life insurance 
companies shall be state residents and 


that all shall be policyholders or stock- 
holders of guaranty capital. Chapter 60 
raised the maximum number of benefit 
weeks under workmen’s compensation for 
bodily disfigurement to 125 weeks and for 
loss of bodily functions to 100 weeks. Chapter 
80 increased the limits of liability insur- 
ance counties may provide to protect em- 
ployees driving county vehicles to 20/40/10. 
Chapter 84 amended the workmen’s com- 
pensation laws to provide for the same 
number of benefit weeks for total disability 
of a member as for severance and also 
provided for a prorated number of benefit 
weeks for partial disability. 

Chapter 146 authorizes the use of facsimile 
signatures on vended accident policies to 
air or railroad passengers. Chapter 196 au- 
thorizes the City of Boston to procure cer- 
tain liability insurance on its public buildings. 
Chapter 239 authorizes towns to appropriate 
money for the payment of premiums for 
group life insurance for its permanent em- 
ployees. Chapter 247 permits cities to pro- 
vide pupils engaged in shop or laboratory 
studies with insurance against hospital, medical 
and surgical expenses. 

Chapter 296 provides for payment by ac- 
cident and health insurers to two soldiers’ 
homes for the cost of surgical, dental or 
medical services rendered to subscribers 
employed by the institutions. Chapter 395 
authorizes domestic life insurance compa- 
nies to retain for investment purposes real 
property acquired in satisfaction of debt. 
Chapter 599 authorizes contributory retire- 
ment boards to withhold money from pen- 
sions to pay hosiptal, medical and surgical 
insurance premiums of pensioners. 

A number of investigations were authorized 
by the Massachusetts legislature. Reso- 
lution Chapter 13 provided for the investiga- 
tion of interest payments in workmen’s 
compensation cases. Resolution Chapter 54 
authorized the investigation of workmen's 
compensation benefits. Resolution Chapter 
88 provided for a special committee to study 
settlements by agreement in workmen's 
compensation cases in actions against third 
parties. 


“The cash surrender value of life insurance averaged $1,000 per family 
in 1945; and in 1951 it averaged $1,242, but when we adjust the latter 


figure to buying value, it becomes $853. We are worse off than in 
1945.”— Representative John Phillips, California, in The Tax Digest. 
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Cargo Carrier’s Liability 


and the Effect of Shippers’ Insurance 


By WILLIAM K. YOUNG 


The problem of the right of a ship- 
per’s insurer to proceed against the 
cargo carrier under subrogation is 
examined by a Los Angeles attorney 


a LIABILITY of a common carrier 
| of property is practically absolute, as all 
shippers know. In certain instances, how- 
ever, cargo carriers by truck have given 
concern to the shippers, and the latter have 
independently insured their cargos to des- 
tination. If a loss occurs, the insurer is 
immediately bound to pay. The shipper 
may dismiss matters relating to the estab- 
lishment of the carrier’s legal liability, the 
carrier or his insurer’s solvency and the de- 
lay in payment resulting from being caught 
in an argument between two insurers about 
primary, excess or concurrent coverage. 

A material difference exists between the 
risks for which carriers and shippers are 
insured. The liability for which the former 
is insured is for the whole cargo transported 
and to the various shippers thereof, whereas 
the shipper’s coverage is for his goods alone. 
The carrier may operate around the clock, 
but the exposure of the shipper’s insurer 
may be infrequent. The difference in the 
two types of risk accounts for a material 
difference in premium. 

In interstate shipments a form of the 
Uniform Bill of Lading is customarily used. 
Section 2c thereof in effect provides that a 


Cargo Carrier’s Liability 


carrier liable for a cargo loss is entitled to 
the benefit of any insurance collected by 
the shipper, provided the shipper is re- 
imbursed for the premium. In instances 
when subrogation was asserted following 
payment to a shipper of his cargo loss by 
the insurer for the shipper, a defense of 
payment was interposed under Section 2c 
by the carrier, generally at the direction 
of the latter’s insurer. The argument ad- 
vanced is that the carrier’s liability has 
been discharged and hence no subrogation 
rights exist because of the payment of the 
loss to the shipper under the provisions of 
his policy by the insurer, and that the car- 
rier is entitled to the benefit of such insur- 
ance and payment. This position received 
judicial sanction. The rule of law was sum- 
marized and citations of supporting author- 
ity given in a Washington decision as 
recent as 1943 (Home Insurance Company v. 
Northern Pacific Railway Company, 4 Fire 
AND CasuaLty Cases 795, 140 Pac. (2d) 
507), the court explaining that in the ab- 
sence of prohibitive restraints in the insur- 
ance policy involved, the shipper and the 
carrier were free to contract respecting the 
availability of the insurance. 

Because of this judicial frustration of the 
subrogation endeavor of the shipper’s in- 
surer and to forestall further largesse inur- 
ing to the carrier and its insurer, the 
insurers servicing shippers adopted a “loan- 
receipt” procedure. A sum equal to the 
loss sustained was “loaned” to the shipper 
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by his insurer, repayable only to the extent 
of the recovery from the carrier by the 
shipper. This solution found judicial sup- 
port in Luckenbach v. McCahan Sugar Re- 
fining Company, 248 U. S. 139, 63 L. Ed. 170. 
Furthermore, an amendment to Section 2c 
resulted, and the insurance-availability pro- 
vision was modified to provide that the 
same was inapplicable if the policy was 
thereby avoided. 

The remedy which the “loan receipt” 
was assumed to have provided was brought 
into question with the advent of cases in- 
dicating that its use was a fiction and a sub- 
terfuge. (American, etc. Insurance Company 
v. Capital National Bank, 75 Cal. App. (2d) 
787, 171 Pac. (2d) 449.) 

The last retreat of the insurers of ship- 
pers is found in their insistence that the 
policy contain provisions prohibiting the 
inuring of the benefits thereof to a carrier 
or bailee and the impairment by the shipper 
of subrogation rights. Our courts have had 
occasion to pass on the effect of such policy 
provisions after considering the mentioned 
provisions of Section 2c of the Uniform 
Bill of Lading. While dissent is found in 
the case of Kalle & Company v. Morton, 141 
N. Y. Supp. 374, the majority rule now ap- 
pears to be clearly established as supporting 
the validity of the prohibitive policy provi- 
sions. (Adams v. Hartford Fire Insurance 
Company, 188 N. W. 823 (la.); Hartford Fire 
Insurance Company v. Payne, 203 N. W. 4 
(Ia.).) The validity of such clauses in a 
shipper’s insurance policy was _ sustained 
and Section 2c was declared inoperative in 
a forthright decision recently rendered by 
the United States Court of Appeals for the 
Eighth Circuit in the case of National Gar- 
ment Company v. New York, Chicago & St. 
Louis Railroad Company, 173 F. (2d) 32. 

In a most recent case on the subject, the 
question posed for decision by a district 
court of appeals of California was how the 
shipper’s insurer could be under a legal 


THE ILLOGICALITY OF COMPULSORY INSURANCE 


we are faced with a renewed 
interest in finding the best way to pro- 
vide financial protection for those in- 
jured in motor vehicle accidents. To 
some this seems to suggest the possi- 
bility of compulsory insurance. Why 
this should be so, defies logical explana- 
tion. Certainly, any law which will either 
compel or encourage the purchase of lia- 
bility insurance will not lead to lower 
rates. In fact, the reverse might be true, 
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obligation to pay the insured if the policy 
were at the same time avoided, as referred 
to in Section 2c. In passing on this ques- 
tion the court, speaking through Justice 
Marshall F. McComb, in the case of Mode 
O’Day Corporation v. Ringsby Truck Lines, 
Inc., 7 Fire AND CASUALTY CASES 378, 100 
Cal. App. (2d) 748, 224 Pac. (2d) 368, re- 
ferred to the decision in the Kalle & Com- 
pany v. Morton case but concluded that the 
correct decision was reached in the Payne 
case by the Iowa court. The specific ques- 
tion raised in the Mode O’Day case was 
disposed of by adopting the rationale of 
the Iowa court to the effect that: the pay- 
ment of the loss by the shipper’s insurer did 
not operate to destroy the right of subroga- 
tion to recover against the carrier under 
its primary obligation; a proper interpreta- 
tion of Section 2c permits the carrier to 
benefit by the shipper’s insurance only if 
such insurance is not avoided thereby; if 
the carrier is given the benefit of the insur- 
ance, the subrogation rights of the ship- 
per’s insurer would be destroyed and, hence, 
such insurance would not be available to 
the carrier; and Section 2c does not give 
the carrier the benefit of insurance when to 
do so would, under the terms of the policy, 
invalidate the insurance. 


Thus it would appear that the law is now 
settled that the shipper’s insurer may safely 
pay the proceeds of its policy to the ship- 
per for his loss without releasing the subro- 
gation rights against the carrier or impairing 
the latter’s rights against its own insurer 
if the policy issued by the shipper’s insurer 
prohibits the impairment of such subroga- 
tion rights and inurement of the policy 
benefits to a carrier or bailer. There may 
be an exception to the foregoing under the 
doctrine of equitable assignment for sub- 
rogation purposes, but preference should be 
given by the shipper’s insurer to a policy 
containing the prohibitive recitals men- 


tioned. [The End] 


for any such law would create a new 
group of assureds, a large share of whom, 
it is reasonable to assume, would not be 
preferred risks. I hazard the guess the 
only explanation is that higher insurance 
rates start people to thinking about auto- 
mobile insurance, and without thinking 
through, they say, ‘I’ve got insurance’! 
Everybody should be compelled to have 
it.”’""—Ray Murphy, general counsel, Asso- 
ciation of Casualty and Surety Companies. 
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Mr. Orr is Director of Claims, United 
States Aviation Underwriters, Inc., New 
York. He presented this paper before 
the Committee on Aviation Insurance 
Law, Section of Insurance Law, Amer- 
ican Bar Association, September 15. 


HE LONG DISCUSSIONS with respect 

to the revision of the Rome Convention’ 
are coming to a conclusion in an international 
conference called by the International Civil 
Aviation Organization in Rome which began 
September 9. Invitations to attend this special 
conference were sent to all 57 contracting 
states? of ICAO and to any noncontracting 
states who are members of the United Na- 
tions. Roumania, which had ratified the 1933 
Rome Convention, was also invited. 


It will be recalled that the Rome Conven- 
tion covers only the damage caused by foreign 
aircraft to third parties on the surface—having 
nothing to do with passengers or property 
transported in aircraft—a draft of which was 
finalized and signed by the plenipotentiaries 
of many nations at an international conference 
at Rome in 1933. The draft adopted was pre- 
pared by CITEJA. That treaty was to 
become effective when ratified or adhered to 
by five nations. In the intervening 19 years 
this 1933 treaty proved to be so objectionable 
that it did not receive sufficient adherence to 
be of any value.‘ 

The legal committee of ICAO® took over 
the work of CITEJA (retaining the services 
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on Rome and Warsaw Revisions 







By GEORGE W. ORR 


of many of its members) and apparently 
considered the wide adoption of an instru- 
ment similar to the Rome Convention a “must,” 
since it has devoted the greater part of 
several international sessions of the com- 
mittee to a revised draft. 


There were many objectionable features 
in the original Rome treaty such as absolute 
liability and escape from the limitation on 
recoverable damages, compulsory insurance, 
etc. To the many who believed that a treaty 
providing some limitation on recoverable 
damage to persons and property on the sur- 
face could be of value to aviation, it was 
hoped that the effort towards revision would 
be directed towards remedying the difficulties 
so that the revised draft would be more ac- 
ceptable to the nations. Such a hope was not 
realized, certainly so far as established Ameri- 
can concepts are concerned. Socialistic doc- 
trines have made great advances. A UN 
organization has been formed and appears to 
be controlled principally by socialist influence 
in one form or another. ICAO is an outgrowth, 
in fact an agency, of UN and is naturally 
subject to the same school of thought and 
influence. Instead of correcting the difficulties 
in the 1933 treaty, the draft as presently 
constituted is considerably more objection- 
able than its original in promoting the theories 
of paternalistic government and central control. 

I discussed the 1951 draft in detail in an 
article published in THE INsuRANCE Law 
JourNAL,’ and offered specific revisions that I 
believe would make the instrument acceptable 
as a compromise with United States concepts 
of law and justice. The difficulty is that being 





1CCH Aviation Law Reports { 27,013-27,014; 
1933 USAvR 284. 

? July-August 1952 ICAO Monthly Bulletin 
No. 9. 

3Comité International Technique d’Experts 
Juridiques Aeriens, CCH Aviation Law Reports 
{ 27,040. 

* The only ratifications have been effected by 
Belgium, Brazil, Guatemala, Roumania and 


Rome and Warsaw Revisions 








Spain, thus making the Rome Convention tech- 
nically in force but of no use since most prin- 
cipal nations do not participate. 

5’ Orr, ‘‘What Is the International Civil Avia- 
tion Organization?’’ The Insurance Law Journal, 
February, 1950, p. 94. 
= “Rome Convention Revision,’’ May, 1952, p. 
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drafted by a committee of ICAO and recom- 
mended by its council, tremendous pressure 
will be brought on all UN and ICAO mem- 
bers under the guise of international co- 
operation. It will be difficult to prevent the 
international conference in Rome from adopt- 
ing an instrument that will not be acceptable 
in the light of the writer’s conception of 
American standards, It will be equally diffi- 
cult to oppose the ratification of a treaty 
having the sanction of the UN and ICAO 
in the United States Senate. Such ratification 
will require the advice and consent of the 
Senate before becoming United States law, 
whether or not signed by our delegates to 
the Rome conference. 

Without attempting a detailed discussion, 
the present draft retains, among other un- 
desirable provisions, the three basically ob- 
jectionable provisions for (1) absolute or 
automatic liability regardless of fault; (2) 
an escape from any limitation; and (3) com- 
pulsory insurance or security. 


Absolute Liability 


This principle of class legislation is in- 
sisted upon by socialist nations, apparently 
upon the theory that if anyone has the en- 
ergy and capital to engage in a constructive 
enterprise, even if legally declared to be in 
the public interest as is air transportation,’ 
the public must be insured against any dam- 
age that results from that enterprise, re 
gardless of fault. As Roman and our common 
law developed, fault was established as the 
just criterion of liability. That is still the 
basic theory in the United States and Canada. 

It would seem that a fair compromise 
would be presumed liability, as established 
in principle in the Warsaw Convention, a 
treaty that also involves international com- 
promise. Such a compromise should satisfy 
the European desire for automatic liability, 
because the burden of liability is initially 
imposed upon the carrier, but would also 
give some chance to those who believe in 
fault as the basis of liability by permitting 
the carrier to avoid liability if he can prove, 
and the burden is on him, that he took all 
precautions reasonably possible in exer- 
cising the highest degree of care to prevent 
the accident or that it was impossible for 
him to do so. The ICAO legal committee, 
however, would have none of such a com- 
promise. Therefore, the retention of abso- 
lute liability is a complete surrender to 

™ Civil Aeronautics Act of 1938, 49 USC Sec. 


401. U. 8. v, Causby, 2 Avi. 14,189, 328 U. S. 
256. 
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the socialist majority if the United States, 
the overwhelmingly largest air transporter 
of them all, consents to such a provision, 


Escape from Limitation 


About the only recompense for the im- 
position of the harsh theory of either auto- 
matic or absolute liability is the reciprocal 
provision of a limitation on recovery be- 
cause of the liabilty so imposed. This, of 
course, would be particularly true in the 
case of absolute liability. There is justifica- 
tion enough for a limitation when one is 
made automatically liable by having the 
liability presumed and is required to defend 
himself simply because he is accused of 
wrong. A limitation, and an extremely con- 
servative one, is doubly necessary when one 
is already convicted of liability, regardless 
of whether or not he is at fault. However, 
the ICAO legal committee insists upon 
retaining an escape, thus rendering such 
limitations as they provisionally impose un- 
certain until the matter is settled—and 
this can only be done by litigation. This 
whole convention encourages litigation with 
its inevitable costs and delays to all con- 
cerned, but this escape is_ the 
offender. No claimant will accept the limita- 
tion if he has even a remote chance of 
convincing a friendly*home court that the 
escape provision is applicable and that a 
foreigner—particularly a foreigner like a 
rich United States carrier—should pay more 
than the limitation, and all actions must 
be brought in the home court of the claim- 
ant—in the state in which the accident 
occurred. 


worse 


The theory of requiring an escape is 
rather ridiculous. As I understand it, this 
theory is that a person intentionally doing 
wrong should not be given the protection 
of any limitation. Everyone will agree with 
that. However, the practical defense lawyer 
knows, that whether or not there was really 
intentional wrongful conduct involved, the 
claim will be made and supported even by 
the most far-fetched theories if there is a 
chance, because of prejudice or otherwise, 
of having a court accept such theories in 
order to award a verdict beyond the limita- 
tion. Unfortunately, courts do just that. 

It is unthinkable that any legitimate air 
carrier—one who would be permitted to do 
business by his nation’s civil aeronautical 
control—would indulge in any “deliberate 
act or omission with intent to cause 
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damage.” Nonetheless, just because of this 
remote possibility, every claim falling under 
this convention is made subject to an 
escape that very greatly nullifies the value 
of the limitations provided and produces 
uncertainty as to all claims until a factual 
situation, which can only be finally solved 
by court action, is decided. 


The drafting committee has obviously 
tried to make the escape as tight and 
difficult as possible, but any practical trial 
lawyer will admit that as long as any 
provision depends upon a factual situation, 
no matter how difficult of proof theoretically, 
there is the chance of a court that wants 
to find a verdict in excess of the limit to find 
some excuse to relate the facts to the escape 
requirements. If there are limits, they should 
be fixed and subject to no escape whatever 
if greater injustice is to be avoided than 
could possibly be promoted by any escape 
clause, however carefully drawn. 


Compulsory Insurance or Security 


Discussion of the disadvantages of com- 
pulsory insurance is unnecessary with in- 
surance lawyers. We have heard the 
subject discussed and turned down by about 
all the states of the Union and Provinces 
of Canada with respect to automobiles, 
only Massachusetts adopting such a law. 
The widespread dissatisfaction with the 
Massachusetts law has ‘amply justified the 
disapproval by the other states. When you 
start making insurance compulsory by law, 
you have to turn it over to the politicians 
who make the laws. If it is to be rammed 
down the public’s throats by compulsion, 
the politicians insist on both writing the 
policies and making the rates. 
a political football. 


It becomes 


Many most undesirable insurance features 
are contained in the Rome revision, clearly 
supporting the above observations.’ There 
is no proven need for the interference of 
politicians (government bureaucrats) with 
the air carriers’ insurance arrangements. 
The Warsaw Convention does not require 
compulsory insurance and yet I have never 
heard of an instance—and believe there has 
never been one—where a final judgment 
under that treaty has not been paid. There 
is no reason to believe that compulsory in- 
surance is needed more in the Rome Con- 
vention. There has never been an instance 

* Article cited, footnote 5. 

® 49 Stat. (1934) 3000. 

® Art. 20. 


4 $8,291.87. 
2 $16.58 per kilogram. 


Rome and Warsaw Revisions 


to my knowledge in which a final judgment 
against a foreign air carrier has not been 
paid. The bureaucrats know this but want 
to control aircraft insurance just like they 
want to control everything else. If they 
wait until a need is proven, they probably 
never would get the power. Therefore, 
they ask for it on a theoretical need. It is 
always carefully explained that insurance 
is not compulsory, since alternates of 
bond or self-insurance qualifications are 
permitted. Of course, they and everyone 
else know that insurance is the universally 
used basis for financial security, and, if 
security is compulsory, it amounts to com- 
pulsory insurance. 

Of course, nothing we say about the con- 
vention here can have any effect upon its 
finalizing at the international conference in 
Rome. The views here expressed, however, 
have been communicated to the air coor- 
dinating committee which formulates United 
States policy in such matters. 


WARSAW CONVENTION 


With the revision of the Rome Conven- 
tion settled, so far as the ICAO legal com- 
mittee is concerned, that committee has 
applied itself more seriously to the revision 
of the Warsaw *® Convention. 

It will be remembered that this conven- 
tion covers the liability of the carrier in 
certain international air carriage to his pas- 
sengers, their baggage and the cargo aboard 
the aircraft. It imposed presumed liability 
as to the carrier, giving him the right to 
avoid liability if he proves certain neces- 
sary care.” Limitations are provided in 
* or baggage™ or 
cargo loss,“ but escape from limitation is 
provided if the claimant proves willful mis- 
conduct or such default as the court con- 
siders “equivalent” to willful misconduct.” 


case of death or injury’ 


The principal complaints about the con- 
vention, from an .operational standpoint, 
were that required documentation and ticket 
requirements were cumbersome, ambiguous 
and often difficult, if not practically im- 
possible, to comply with. In former drafts, 
further developed by the eighth ICAO 
legal committee session in Madrid, Spain, 
on September 11-28, 1951,” and a meeting 
of a special subcommittee in Paris on 
January 7-22, 1952,% attempts have been 

18 $16.58 per kilogram. 

Art. 25. 


'®ICAO Doc. 7224, LC/132, July 11, 1951. 
6 March, 1952 ICAO Monthly Bulletin, p. 12. 
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made to make considerable changes in said 
requirements to simplify and clarify them. 

From the liability standpoint, there has 
been criticism that the limitations are too 
low, that the proof necessary to avoid 
liability is too difficult to obtain and that 
the provision for escape from liability is 
too broad and ambiguous. All of these were 
discussed before this section previously, 
and some of the discussions were reported 
in the 1950 and 1951 Proceedings of the 
Insurance Law Section at pages 303 and 61, 
respectively. 

The matter of the amount of the limita- 
tions is still under discussion and un- 
decided, although strong pressure is being 
made to increase it. The same is true as 
to the required proof to escape liability. 
Instead of requiring proof of “all necessary 
care,” the attempt has been made to make 
this more realistic, but this is meeting with 
opposition from the proponents of absolute 
liability. 

Something has been done about the 
escape provisions, but the unfortunate fact 
is that an escape provision remains, the 


disadvantages of which being briefly dis- 
cussed under that heading above. The 
present draft now provides that the limits 
will not apply if it is proved that the dam- 
age resulted from a breach of duty com- 
mitted by the carrier which involves a 
deliberate act or omission either with intent 
to cause damage or recklessly, not caring 
whether or not damage was likely to result. 
In other words, it is still dependent on a 
factual situation and, therefore, completely 
unpredictable. Again I stress, there should 
be no escape at all. 


The present status of the Warsaw revi- 
sion is, therefore, that it is still in the 
formative stage. I will, therefore, not at- 
tempt to discuss the provisions tentatively 
agreed upon, as I believe such discussion 
should await a draft that can be agreed 
upon by the committee. A further session 
will doubtless be called, when the present 
Rome Conference is disposed of, at which 
the ICAO legal committee will attempt to 
agree upon a draft that can be submitted 
to another international conference for 
finalization. I have not heard of a date or 
place being set as yet. [The End] 


GOVERNMENT BOOKLET TREATS OLD-AGE PROBLEM 


Aged people were almost twice as 
large a percentage of our population in 
1950 as they were in 1900. Whereas, in 
1900, the proportion of men and women 
65 years of age and over in our total 
population was one in 25, today it is 
around one in 12 and steadily increasing. 
These are some of the facts contained in 
Fact Book on Aging, recently published 
by the Committee on Aging and Geri- 
atrics of the Federal Security Agency. 

The booklet presents charts and tables 
on personal characteristics, income, em- 
ployment, living arrangements and health 
of older persons in the population of the 
United States. The publication contains 
35 tables which draw their material from 
the 1950 census and other sources and 
which provide the raw data for 21 gra- 
phic charts. 

The percentage of persons 65 and over 
in the population in 1950 is broken down 
by states with the percentage ranging 
from 5 per cent in New Mexico to 11 
per cent in New Hampshire. A break- 
down showing the rate of increase in the 
various states for the ten-year period 
from 1940 to 1950 is also presented. 


One of the problems connected with 
age is the greatly increased need for 
care. The charts show that as people 
grow. older more of them are disabled 
and have major impairments. (Disabil- 
ity and major impairment figures pre- 
sented in the booklet are from thie 
National Health Survey of 1935-1936, the 
most recent data obtainable.) 


It was pointed out that while the aged 
are more subject to disability and to 
major impairments, as a group they are 
less insured against the cost of hospitali- 
zation. The graphs portrayed that while 
56 per cent of all ages were covered by 
hospitalization insurance as of Decem- 
ber, 1951, only 26 per cent of those 65 
and over were covered. The differential 
was said to be due to unemployed older 
persons not being reached by group 
programs and the limitation or exclu- 
sion of their numbers in private insur- 
ance plans. The high cost to them was 
also said to exclude many from coverage. 

Fact Book on Aging is for sale by the 
Superintendent of Documents, United 
States Government Printing Office, Wash- 
ington 25, D. C. The price is 30 cents. 
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Legal Problems Encountered 


upon the Closing of Airports 


By HAROLD L. RUSSELL 


The author is a member of the law firm 
of Gambrell, Harlan, Barwick, Russell 
& Smith, Atlanta, Georgia. He delivered 
this address before the Committee on 
Aviation Insurance Law, Section of In- 
surance Law, American Bar Association, 
on September 15 in San Francisco. | 

HIS PAPER might well be entitled 

“Common Problems Precipitated by a 
Most Uncommon Occurrence.” 


These problems promise to confront 
every lawyer here today, directly or indi- 
rectly, for, as the residential and industrial 
areas of our cities, in their relentless ex- 
pansion, creep up to surround once re- 
motely situated airports and as the nation’s 
aviation activity constantly increases, the 
friction between the airport and its neigh- 
bors must kindle the tinder of litigation. 

Lawyers with insurance clients may be 
directly affected by these problems, since 
their companies may write all-risk policies 
covering air transportation or fixed-base air 
operations. More generally, the myriad 
businesses now found on any airport may 
be covered by loss-of-use or business- 
catastrophe policies. 

Lawyers with general practice may be 
called upon to represent some of the in- 
creasing number of persons who now find 
their homes or businesses near airports 
or who have businesses at airports. 


Further, members of the public have a 
direct and vital interest in maintaining the 
fast means of transportation for mail, pas- 
sengers and cargo which have contributed 
so greatly to the present high development 
of our commerce and industry. 


JE. V. Rickenbacker, statement before the 
New Jersey joint legislative committee, March 
21, 1952, p. 16. 





Closing of Airports 


The legal problems to which I refer, as 
you may have guessed, are those inspired 
by the recent closing of the Newark, New 
Jersey Airport, at the time the eighth busi- 
est in the country. 

When a DC-6 crashed into Elizabeth, 
New Jersey, on February 11, 1952, it was 
the third time within a space of two months 
that a plane landing or taking off at the 
Newark Airport had physically trespassed 
in Elizabeth. It was the second accident 
fatal to Elizabeth citizens in a period of 
three weeks. The mathematical probabili- 
ties of such a concatenation of events defy 
comprehension. It has been called “the 
most amazing combination of improbabili- 
ties in the history of aviation.”* For almost 
25 years and through millions of landings 
and take-offs, Newark Airport had been 
operated without fatal accident to persons 
on the ground. 

Yet out of this most uncommon occur- 
rence arose some problems undoubtedly 
destined to become all too common and all 
too serious. Those problems include the 
following questions: 

(1) Who may close an airport and under 
what conditions? 

(2) Who can compel the continued op- 
eration of an airport, and under what 
conditions? 

(3) What is the future trend with respect 
to the disposition of suits seeking injunc- 
tions to close airports? 

(4) What legislation can municipalities 
enact with respect to the operation of air- 
craft in the air space above them? 

All of these problems have arisen directly 
out of the Newark accidents. They may 
arise in your community any day as aviation 








activity increases and surrounding property 
owners become more annoyed by such 
operations. 


Immediately after the third Newark ac- 
cident, the Port of New York Authority, 
a creature of compact between the States 
of New York and New Jersey set up to 
operate transportation facilities in the New 
York-New Jersey metropolitan area and the 
owner and operator of Newark Airport, 
closed that airport. That was done with the 
consent of the airlines which joined in yield- 
ing to the pressure of an inflamed public 
opinion even though Newark was generally 
regarded as one of the safest airports in 
the United States. 


There is abundant evidence that Com- 
munist Party activity contributed substan- 
tially to arousing public opinion against 
operations at Newark. If eight major air- 
ports in this country were closed, our coun- 
try’s defense activity would be brought to 
a standstill.* 


Immediately the citizens of Newark be- 
gan to feel the pinch of their curtailed 
transportation. Industry and commerce 
suffered, and banks, for example, found that 
at least 36 hours additional were required 
to effect their clearings with remotely situ- 
ated banks. More directly affected were 
the airlines which undertook to move their 
operations to the La Guardia and Idlewild 
Airports and the various businesses at, and 
dependent upon, Newark Airport where 
some 5,000 people had been employed. 


The Newark Airport had been developed 
through a substantial expenditure of the 
taxpayers’ dollars and represented an in- 
vestment of over $25 million of city, state 
and federal tax money. It had been dedi- 
cated to public use. It was an integral part 
of a carefully planned national airport sys- 
tem, and it was a vital cog in the nation’s 
commerce, postal service and national defense. 


Did the Port of New York Authority 
have the legal right to close Newark 
Airport? 


The only authority found which expressly 
authorizes closing a publicly owned air- 
port financed through federal funds to 
scheduled air service is Section 609 of the 
Civil Aeronautics Act which permits such 
closing when the airport is found to be un- 
safe for operations by air carriers.’ Ap- 
parently there is no other express or 
implicit authorization in the law. Newark 


? Statement cited, footnote 1, at p. 19. 
* 49 USC 559. 
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Airport was not unsafe, and that section 
did not authorize Newark’s closing. 


On the other hand, Section 11 of the 
Federal Airport Act does impose upon the 
owner and operator of an airport financed 
through federal funds a duty to make the 
facilities available for public use on fair 
and reasonable terms and without unjust 
discrimination.*. Apparently, however, no 
one felt that he had any right or duty to 
invoke that section of the law to compel 
the reopening of Newark Airport. The 
Department of Justice, the Civil Aeronau- 
tics Administration, the Civil Aeronautics 
Board and the Department of the Air Force, 
which had conducted considerable operations 
at Newark, all declined. 


The airlines, finding that the transfer of 
operations to Idlewild was costing literally 
millions of dollars in out-of-pocket expense 
and loss of business, found no legal method 
to reopen Newark. 


The situation, therefore, boiled down to 
this: 

The Port of New York Authority owned 
the airport. Like the operator of a boarding 
house, it apparently had the right to shut 
down the use of that $25 million-plus public 
investment at any time it saw fit. It had 
an exposure to liability to its tenants, the 
airlines, which had contracted for the use 
of Newark’s landing and terminal facilities. 
In this particular situation, however, the 
airlines agreed to the closing of the airport. 
That may not be true in any future similar 
situation. The airport owner who has ac- 
cepted federal funds may also be in viola- 
tion of the Federal Airport Act, but, as 
previously noted, no one appears to have 
responsibility to enforce the undertakings 
under that act to keep the airport open to 
public use. 


A solution to this anamalous situation, in 
which there is an absence of effective obli- 
gation on the owner of a publicly financed 
airport to make the facilities available to 
the public, has been suggested by the Pres- 
ident’s airport commission, a special com- 
mission headed by General Doolittle and 
appointed immediately after the Newark 
closing to investigate the nation’s airport 
situation and make recommendations. One 
of those recommendations calls for legis- 
lation under which airport owners would 
be issued certificates for operation of air- 
ports in interstate commerce with a con- 
current duty to make the facilities available 


*49 USC 1110. 
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to the public.’ Abandonment or closing of 
an airport would not be permitted except 
after notice and hearing and due finding 
that the public interest required such clos- 
ing. The President has recently directed 
appropriate governmental agencies to take 
steps to put into effect that recommendation.” 


Pennica Case 


A second major problem arising out of 
the Newark situation is one of the most 
serious actions for injunction yet filed 
against airlines using a major airport. It is 
a suit by the brothers Pennica against the 
several airlines serving Newark which seeks 
an injunction prohibiting further use of the 
airport. That suit was filed February 16, 
1952, in a New Jersey state court and has 
since been removed to the United States 
district court.’ 

The general problem of the legal balanc- 
ing of the equities of the airport and the 
adjacent property owner is_ exhaustively 
treated in an article by Messrs. L. Welch 
Pogue and George C. Neal of the Wash- 
ington bar which will appear in the forth- 
coming fall issue of the Journal of Air Law 
and Commerce.® You are referred to that 
article for an excellent résumé of the law 
governing trespass and nuisance actions 
against airports. Fortunately, in recent 
years the trend of decisions has been to 
refuse injunctions in situations in which 
they would have been granted only ten or 
15 years ago.” That trend reflects an in- 
creased judicial awareness of the importance 
of aviation activity in the life of the affected 
community and the Nation, but that trend 
may be retarded by the hysteria growing 
out of the Newark situation. 

The Pennica case is mentioned because of 
one item of unusual legal interest. The de- 
fendants have invoked the doctrine of “pri- 
mary jurisdiction.” Under the facts of the 
Pennica case, that argument runs as follows: 

The air carriers hold Air Carrier Operat- 
ing Certificates lawfully issued by the Civil 
\eronautics Administration authorizing them 
to use Newark Airport and prescribing the 


5 The Airport and Its Neighbors, The Report 


of the President’s Airport Commission, May 16, 
1952, p. 16 (United States Government Printing 
Office). 

°“The New York Times, September 4, 1952. 

‘Joseph A. Pennica et al. v. American Air 
Lines, Inc. et al., Civil Action No. 220-52 (DC 
N. J.). 

*““The Legal Framework of Airport Opera- 
tions,’’ 

“Report cited, footnote 5, at p. 70. 

” See 49 USC 604, 609. 


Closing of Airports 


flight patterns to be followed. The Civil 
Aeronautics Board may, upon petition or 
complaint (or upon its own initiative), alter, 
amend or modify these certificates.” Plain- 
tiffs have not sought relief from the Civil 
Aeronautics Board which has exclusive pri- 
mary jurisdiction of the subject matter. 
Plaintiffs may not invoke the jurisdiction 
of the court to invade a province which 
Congress has entrusted to the expertise of 
an administrative tribunal. As you know, 
one of the more forceful expressions of the 
doctrine of the “primary jurisdiction” of 
administrative agencies is found in the so- 
called Far East case decided at the recent 
term of the Supreme Court." The applica- 
tion of the primary-jurisdiction doctrine in 
the Pennica case has been raised as an 
affirmative defense, but the case has not 
been submitted for decision. It is the first 
case in which such an argument has been 
presented in airport litigation. 


“Cedarhurst Litigation”’ 


The third phase of the legal problems 
arising out of the Newark situation is rep- 
resented by the so-called “Cedarhurst liti- 
gation.” The Village of Cedarhurst, 
undoubtedly prompted by the airport pub- 
licity in the New York-Newark area, passed 
an ordinance, similar to those passed more 
recently by several municipalities, which 
prohibits the flight of aircraft over its con- 
fines at less than 1,000 feet. Since Cedar- 
hurst almost immediately adjoins New 
York’s Idlewild Airport, the difficulties pre- 
sented are at once apparent. No effective 
use could be made of that $100 million-plus 
airport facility if the ordinance were to 
be enforced. 

The airlines using Idlewild brought suit 
on June 5, 1952, to enjoin the enforcement 
of the Cedarhurst ordinance,” alleging that 
it represented an undue burden on interstate 
commerce and an illegal attempt to legis- 
late with respect to a subject as to which 
Congress, through the Civil Aeronautics 
Act, had already legislated.” Judge Rayfiel 


1 Far East Conference et al. v. U. 8. et al., 
72S. Ct. 492 (1952). 

122 All American Airways et al. v. Village of 
Cedarhurst et al., 3 Avi. 17,940 (DC N. Y.). 

13 Congress has empowered the Civil Aeronau- 
tics Board to determine the ‘‘safe altitudes of 
flight’’ (49 USC 551 (a) (7)), which is declared 
to be ‘navigable air space’’ (49 USC 401 (24)) 
through which Congress declared a ‘‘public 
right of freedom of transit’’ (49 USC 403). 
Those powers have been exercised with respect 
to flights into and out of Idlewild and over 
Cedarhurst at less than 1,000 feet. 
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of the Federal District Court, Eastern Dis- 
trict of New York, on July 2, 1952, handed 
down a decision granting the preliminary 
injunction sought by the airlines restraining 
the enforcement of the ordinance. Appeal 
has been taken alleging that the federal 
court is without jurisdiction and that the 
case should have been brought in a New 
York State court. The appeal is now pend- 
ing in the Court of Appeals for the Sec- 
ond Circuit. 

On the other side of the Cedarhurst coin 
is the recommendation of the Doolittle com- 
mission that municipalities enact zoning 
laws to protect airport runway approaches 
from developments which would substan- 
tially impair the use of the airport. An 
airport costing many millions of dollars and 
constituting an essential element in inter- 
state commerce, the postal service and na- 
tional defense may be made worthless if 
the surrounding area is allowed to build up 
sufficiently to obstruct its clear approaches.” 
To our knowledge, no municipal zoning 
ordinances designed to protect airports have 
yet been enacted. When enacted, they will 
of course be subject to attack if they actu- 
ally result in a “taking” of property without 
due process of law. It then may be neces- 
sary for municipalities and other airport 
owners to exercise their powers of eminent 
domain to clear, and keep clear, airport 
approaches.” 

It should also be noted that the federal 
government, pursuant to its powers to regu- 
late interstate commerce, undoubtedly has 
the power to zone areas around airports.” 
However, since the problem of what zoning 
is necessary and feasible will vary greatly 
from city to city, it would appear to be a 
matter which can be more effectively dealt 
with at the municipal level. 


The real tragedy in the closing of Newark 
was that in any rational appraisal of the 
situation, it was entirely unnecessary. 


Almost:-25 years without injury to a person 
on the ground were followed by two acci- 
dents killing 12 persons on the ground. A 
greater number of innocent bystanders are 
annually killed by bicycles. Recent accident 
statistics of airline operations show 6,500,000 
landings and take-offs for each crash claim. 
ing the lives of persons on the ground,” 
Yet, Newark was closed, with great damage 
to the nation’s commerce, postal service and 
national defense. 


Jets will be noisier than aircraft now 
generally in use. Areas around airports are 
becoming more congested. The legal prob- 
lems of the airport must be met and con- 
sidered with the same appreciation for the 
necessary progress of our transportation 
system as the railroads received when their 
operations once were sought to be enjoined 
on the ground that their locomotives belched 
soot and ashes upon the citizenry. 


The Newark situation and the realization 
that aviation is a necessity in our economy 
make plain the following requisite develop- 
ments in our law, which may be the long- 
range solution for the airport legal problems: 


(1) The enactment of a federal certifica- 
tion provision for airports which would pre- 
vent their closing except when such was 
found, after hearing, to be in the pub- 
lic interest; 

(2) Such legislation plainly to confer 
“primary jurisdiction” upon a_ technically 
competent administrative tribunal and ob- 
viate the danger of the closing of airports 
by injunctions issued by courts of law; 

(3) The proper application of the pri- 
mary-jurisdiction doctrine in the Pennica 
case; and 


(4) The enactment of zoning ordinances 
by municipalities to protect their airport 
properties, with enabling legislation by state 
legislatures to make this possible where 
necessary. [The End] 


THOUGH NOT “HUSBAND,” BENEFICIARY COLLECTS 


Although the designation of the bene- 
ficiary as the insured’s “husband” was 
contrary to fact, the court held that re- 
gardless of whether he was the husband 
of the decedent, the fact that he was 
named as the sole beneficiary in the life 
insurance policy entitled him to the pro- 


4 Report cited, footnote 5, at p. 71. The Doo- 
little commission suggests that federal airport 
funds be denied where airport approaches are 
not protected by suitable zoning ordinances. 
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ceeds thereof, as the characterization was 
descriptive only and did not control over 
the specific designation of him as a 
beneficiary. — Richardson v. Kuhlmyer. 
Missouri Supreme Court, Division Num- 
ber One. July 14, 1952. CCH Trust 
AND Estate Law Reports { 44,757. 


% Report cited, footnote 5, at p. 72. 
Report cited, footnote 5, at pp. 72-74. 
Report cited, footnote 5, at pp. 53-54. 
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1952 ANALYSIS OF 


Commercial Accident Insurance 


By J. F. FOLLMANN, Jr. 


INCE THE CONCLUSION of World 

War II there have been many valuable 
and important developments in the field of 
commercial accident insurance. In the main, 
these developments have been in the direc- 
tion of liberalization and clarification of the 
policy coverage, all to the distinct benefit of 
the policyholder. They have indicated a 
sincere desire on the part of the companies 
to broaden, clarify and refine the coverages 
commensurate with sound insurance prin- 
ciples. The majority of these developments 
have been initiated or have found their im- 
petus in studies made by committees, in col- 
lections of statistics or in papers presented 
at meetings or seminars, all under the aus- 
pices of the Bureau of Accident and Health 
Underwriters. It is noteworthy that these 
improvements in coverage have been made 
in all instances without increase in the 
premium cost to the policyholders—and this 
despite a high degree of general national 
inflation resulting in increased costs of 
practically all services and materials, in- 
cluding appreciably increased medical and 
hospital costs and highly inflated costs of 
operation. It is also noteworthy that these 
developments have been made voluntarily by 
the companies in an earnest effort to serve 
the public interest better. This, in itself, is 
a tribute both to the value of association 
through the bureau as well as to the free 
competitive impulses so strongly exempli- 
fied in accident and health insurance. 


These developments will, naturally, have 
their effect upon the loss experience of com- 
mercial accident insurance policies. The 
degree of this effect is not presently deter- 
minable, yet, with loss ratios gradually 
climbing each year since the war, it is im- 
portant that the effect of these changes 
in coverage be watched carefully. The dis- 
astrous experience which developed in the 
accident and health field about 1928 after 
several years of experimentation and broad- 
ened policy coverages, with no better statis- 


Commercial Accident Insurance 


At the recent annual meeting of the 
Bureau of Accident and Health Under- 
writers held in Asheville, North Caro- 
lina, Mr. Follmann presented this paper. 
He is general manager of the bureau. 


tical or judgment base in many instances 
than thoughtless competition, gives good 
cause for earnest deliberation in the con- 
sideration of any expansion of coverages in 
this field. The public interest is only well 
served when broadened coverages are bal- 
anced against sound underwriting judgment 
and a broad statistical basis and are made 
with due consideration of corporate sol- 
vency. Insurance resulting in loss to the 
company, or certainly in its insolvency, is 
decidedly not in the public interest. 

This paper is limited to commercial accident 
insurance, since developments in other broad 
categories of accident and health insurance 
have very recently been studied and dis- 
cussed through the various avenues of the 
bureau. (At the seminar conducted by the 
bureau in May of this year, Gerald S. 
Parker, of The Guardian Life Insurance 
Company of America, presented a “1952 
Analysis of Health Insurance.” Mr. Parker, 
as chairman of the health insurance sub- 
committee, based his paper on a survey con- 
ducted by his subcommittee and this survey 
of health insurance was attached to his 
paper. (Information Bulletin No. 185.) At 
that same seminar, developments in the 
hospital expense insurance field were given 
lengthy consideration. Papers were pre- 
sented by Robert W. Carey of the, New 
York Life Insurance Company and Paul W. 
Stade of the Lumbermen’s Mutual Casualty 
Company on coverages and developments in 
this field. (Information Bulletins Nos. 177 
and 189.) Mr. Carey, as chairman of the 
subcommittee on hospital expense insur- 
ance, had also attached to his paper a com- 
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prehensive analysis of hospital expense 
insurance as it is written by companies to- 
day, which analysis had been made by the 
members of his subcommittee.) There have 
also been recent studies and discussions of 
major medical expense insurance, polio in- 
surance, student insurance and sports insur- 
ance, as well as the many studies in the 
field of group accident and health and blanket 
insurances. This paper, then, will serve to 
round out the general picture. 


The basis for this paper is a factual sur- 
vey of the present practices of bureau com- 
panies. The facts presented do not indicate 
the future plans or intentions of these com- 
panies. It should be noted, however, that 
some of these companies clearly have not 
recently made a complete revision of their 
commercial accident insurance policies. 
Certainly it is safe to assume that some of 
these companies, upon making such a com- 
plete revision, will incorporate some or all 
of these more recent developments in their 
forms. 


The areas to be discussed by this paper 
are the following: the insuring clause; use 
of the cancellation provision; coverage of 
the air-travel hazard; definition of total 
disability; total disability benefits for “his” 
occupation; partial disability benefits; elec- 
tive indemnities; use of the pro-rata pro- 
vision; the war exclusion; the dismemberment 
benefits. 


Omitted from the paper is any reference 
to those additional benefits to the policy- 
holder inherent in the Uniform Individual 
Accident and Sickness Policy Provisions 
Law. It is presumed that everyone is now 
acquainted with the liberalities to the policy- 
holder established by that law, presently in 
effect in 17 states and two territories. That 
law, recommended by the National Associa- 
tion of Insurance Commissioners in 1950 
after three years of study and the earnest 
cooperation of the accident and health in- 
dustry, has resulted in appreciable good to 
the policyholder in the jurisdiction where 
it has been enacted, In brief, it provides 
for surrender by the company after three 
years of the right to base a defense upon a 
misstatement in the application or upon prior 
origin of any condition. It provides for a 
grace period for the payment of premiums 
during which the policy continues in force. 
It liberalizes the conditions for reinstate- 
ment of lapsed policies and for the presenta- 
tion of notice and proof of claim. It broadens 
the time limit for commencing legal action 
against the company. It requires a notice 
of five days of cancellation by the company 
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and gives to the insured the equal right of 
cancellation. It also permits companies to 
be more liberal, within the subject matter 
of the law, than the requirements of the law. 
It should be emphasized, however, that much 
of the good which flows to the policyholder 
from this law is not contained or inherent in 
the language of the law. Rather, it flows 
from the fact that companies, being always 
hesitant to draft new policies at times when 
the regulatory pattern is in a state of flux, 
now are in a position to proceed with such 
drafting and to take advantage of that op- 
portunity to give consideration to improve- 
ments and refinements in the policy coverage 
over and above those established by the 
law. These improvements and refinements 
are those which are to be discussed here. 
To the policyholder, the result is a highly 
improved and modernized product, being a 
combination of those benefits established by 
the new law and those voluntarily included 
by the companies. 


Also omitted from this paper is any ref- 
erence to the increase in blanket medical 
expense insurance (generally 50 per cent 
increase in the amount of the benefit) granted 
by most writers of commercial accident in- 
surance during the past few years without 
additional cost to the policyholders 


Insuring Clause 


Traditionally, the insuring clause in the 
vast majority of commercial accident insur- 
ance policies agreed, in consideration of the 
stipulated premium, to insure the named in- 
sured for loss resulting from “accidental 


means.” Through the years many texts, 
articles and papers were devoted to this subject. 


About the end of World War II, a series of 
discussions on the subject took place within 
the bureau. The obvious complexities sur- 
rounding the words “accidental means” were 
generally conceded. On the other hand, 
there was deep concern lest a change of 
language eliminate certain necessary and 
justifiable defenses and cause the courts to 
write into any such change a broadening of 
the contract to include uninsurable cover- 
ages not intended to be covered within the 
scope of “accident” insurance. Finally, the 
underwriting committee of the bureau was 
asked to give consideration to the subject. 
In 1946 that committee made its report. 
Then, in November, 1947, the committee 
recommended that those companies desiring 
to drop the “accidental means” provision 
and to use the “accidental bodily injuries” 
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This statue is located on the steps of the 
National Archives Building, 
Washington, D. C. 


type of insuring clause should give careful 
consideration to excluding hernia from such 
iecident policies and to incorporating a “rather 
broad medical or surgical treatment exclu- 
sion.” (Information Bulletin No. 103.) 


The result of that recommendation was 
that in the ensuing years the majority of the 
companies, as they redrafted their policies, 
ceased using the “accidental means” type of 
insuring clause. 


The recent survey of the present practices 
of bureau companies indicates that of 81 
member companies (at the time the survey 
was made), 11 either do not write commer- 
cial accident insurance coverages or, having 
recently entered the accident and health 
field, are not yet actively writing this cov- 
Of the 70 companies writing com- 
mercial accident insurance, two companies 
are using the “accidental means” clause and 
68 are using “accidental bodily injuries.” 
It would appear from this that the “acci- 
dental means” provision is disappearing from 
the commercial accident field. 


erage. 


Commercial Accident Insurance 


Use of Cancellation Provision 


For many years there has been a marked 
and growing tendency among bureau com- 
panies toward employing the cancellation 
provision only in the most exceptional and 
radical cases and where no other recourse 
is left open to the company. Contrary to 
what often appears to be a general miscon- 
ception concerning this provision and its 
use, the instances where a policy is can- 
celled by legitimate insurers, except for 
nonpayment of premium, are extremely rare 
—so rare, indeed, that it was impossible for 
me to obtain factual data concerning its use. 
This development has, in turn, caused some 
companies to consider the elimination of the 
cancellation provision from their policies. 
(This statement should not be misconstrued 
as meaning that such action would make 
those policies “noncancellable” and “guaran- 
teed renewable.” The companies in these 
instances still reserved for themselves the 
right to consider and refuse renewal at the 
policy anniversary.) 

The survey which was made of bureau 
companies indicates that of 70 companies 
writing commercial accident insurance, 41 
have eliminated the cancellation provision 
and 29 have, to date, retained it. There are 
indications that among the 29 still using 
the cancellation provision there are those 
which have not recently redrafted their 
policies. Furthermore, there are others of 
these companies which feel that because of 
the premium-collection methods which they 
use in relation to their agency system, the 
right of cancellation is needed for those 
cases in which the renewal premium is not 
paid within the grace period or the period 
allowed the agent to settle his accounts. In 
such cases the cancellation provision must 


be employed. 

It is of interest to note that there is no 
distinct pattern formed between those com- 
panies which have eliminated the right of 
cancellation and those which have retained 
it. Each group includes companies long 
established in the field and having large 
volume. Each group includes companies 
with relatively small volume. Each group 
also includes companies which have only 
recently entered the commercial accident 
field. One fact, only, is clear: The majority 
of bureau companies have, to date, elimi- 
nated the right of cancellation, although 40 
per cent have seen fit, to date, to retain that 
right for the limited but important uses 
previously mentioned. 
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Coverage of Air-Travel Hazard 


After the advent of the use of the airplane 
years ago it rapidly became traditional in 
commercial accident insurance policies to 
exclude all hazard surrounding use of the 
airplane. Then, in 1926, the bureau com- 
panies, after considerable study, pioneered 
in the extension of accident insurance to 
cover certain aviation exposures. Through 
the ensuing years, as more experience was 
gained, the coverage was extended from 
time to time, keeping abreast of advance- 
ments in the field of aviation. In 1945, after 
a two-year study, an appreciable broaden- 
ing of coverage was recommended by the 
underwriting committee of the bureau to 
take care of passenger travel on scheduled 
trips anywhere in the world and to cover 
other passenger travel in properly certifi- 
cated planes within the bounds of North 
America and while the planes were not 
being used in such hazardous pursuits as 
crop dusting, racing, skywriting, testing, ex- 
ploring and so forth. This increase in cov- 
erage did not apply to student flights or 
crew members, nor did it apply to flights 
under direction of military authority. The 
extension of coverage also did not extend 
to any multiple indemnities under the policy. 
This extension of coverage was recom- 
mended without additional cost to the policy- 
holder. 

Because an unknown and perhaps appre- 
ciable additional hazard was assumed by the 
companies as a result of this recommenda- 
tion, the bureau at the same time commenced 
a special collection of loss-experience statis- 
tics in order to enable an evaluation of this 
additional exposure to be made. These 
Statistics were collected from July, 1945, 
until January, 1952, and were reported to 
member companies periodically. They were 
discontinued on January 1, 1952, and a final 
report made shortly thereafter (Informa- 
tion Bulletin No. 174), it being felt that 
their collection no longer served any appre- 
ciable purpose. The summary of this expe- 
rience indicates that during the period the 
air-travel statistics were collected, 25 com- 
panies reported 165 such accidents. Of 
these, 69 were scheduled flights, 66 were pri- 
vate flights and 24 were chartered or com- 
pany-owned plane flights. Of the total of 
238 claims paid, 113 were for death and 109 
for disability. The amount paid by these 
companies under this added assumed expo- 
sure was over $819,000, with $17,000 main- 
tained as claim reserves. 


As a result of the collection of this data, 
the aviation committee of the bureau, in 
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July, 1949 (Information Bulletin No. 126), 
recommended that companies might con- 
sider a further extension of air-travel cov- 
erage to cover all air travel except any or 
all of the following: (1) pilots, crew mem- 
bers, or student pilots; (2) planes operated 
by or under military direction; (3) flights in 
uncertified planes or with nonlicensed pilots; 
and (4) unscheduled flights beyond North 
America. The report went on to evaluate 
these various factors, 


The recent survey of the present prac- 
tices of the 70 bureau companies presently 
writing commercial accident insurance re- 
veals that, in the main, 47 companies now 
cover all air travel except with respect to 
specified classes of persons or circumstances, 
such as the pilot and crew, student pilots 
and planes flying under the direction of the 
military. Fifteen companies restrict their 
coverage, in the main, to scheduled passen- 
ger flights. Eight companies preclude all 
coverage while the insured is in or on any 
aircraft, operating any aircraft or falling 
or descending therefrom. 

The 47 companies using the broader cov- 
erage employ the following varieties of that 
coverage: 


Two companies cover all passenger air 
travel in certified planes and with legally- 
qualified pilots. 

Eleven companies cover all air travel ex- 
cept while the insured is operating, 
learning to operate or serving as a crew 
member. 


Twenty companies grant this same cover- 
age except that they additionally ex- 
clude travel while the plane is being 
operated under the direction of any 
military, naval or other armed service 
or is being used for tests or experiments. 

Two companies follow this same pattern 
but limit the military exception to 
flights which are nonscheduled and 
which are outside the North American 
continent. 

Four companies, in addition to these ex- 
clusions, further exclude parachuting. 

Seven companies do not specifically ex- 
clude parachuting but do additionally 
exclude flights in uncertified planes or 
with nonlegally qualified pilots. 

One company additionally excludes travel 
in planes while they are being used for 
crop dusting, racing, skywriting, testing 
or exploring. 


The 15 companies which restrict ‘heir 
coverage, in the main, to scheduled passen- 
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ger flights employ the following varieties 
of that coverage: 


Ten companies cover all passenger air 
travel on scheduled airlines anywhere 
in the world. 


Four companies grant the same coverage 
and, in addition, cover flights in private 
planes in the United States and Canada 
except where the insured is the pilot. 


One company covers accidents in aircraft 
operated for the transporting of pas- 
sengers for hire and aircraft operated 
by private business organizations for 
the transporting of personnel and guests. 


No inquiry was made in the survey as to 
whether the air-travel coverage granted also 
extended to multiple indemnities in the 
policy. Eight companies did, however, spec- 
ify that the air-travel coverage was limited 
to single indemnities. One company stated 
that it pertained equally to double indemnity. 


It is clear from the above data that con- 
stant liberalization without added cost to 
the policyholder has been taking place with 
respect to air-travel coverage under com- 
mercial accident policies. It is equally 
clear that there is apparently a high degree 
of experimentation and variation exempli- 
fied by this data. 


Definition of Total Disability 


Following the conclusion of World War 
II, companies expressed considerable in- 
terest in the definition of total disability in 
commercial accident insurance policies. The 
general desire was to find definitive language 
which would realistically set forth in the 
policy contract the coverage which was in- 
tended and yet which would be consistent 
in the light of judicial opinion on this sub- 
ject. Interest centered principally about 
the “any occupation” part of the definition, 
this being used by the majority of writers 
to define the benefit payable for a longer 
period (in most instances for the lifetime of 
the policyholder) after payment for the 
original period (usually one or two years) 
during which benefits are payable if the 
insured is disabled from performing the 
duties of “his occupation.” 


At the 1947 annual meeting of the bu- 
reau, Robert B. Ely, III, general counsel of 
the Indemnity Insurance Company of North 
America, presented a comprehensive paper 
on this subject. In that paper the various 
Opinions of the courts were examined in 
detail, and an excellent basis was furnished 
for any reconsideration of the language of 
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this provision. In April, 1948, this subject 
was discussed at a seminar conducted by 
the bureau, and at that time the subject was 
submitted to the policy-language subcom- 
mittee for study. That subcommittee re- 
ported in April, 1949, that it had given 
consideration to several definitions and set 
forth those definitions in its report. (In- 
formation Bulletin No. 124.) The conclu- 
sions of the subcommittee shall be referred 
to subsequently. 


In making the recent survey of com- 
mercial accident insurance, an attempt was 
made to determine the various definitions 
presently in use by bureau companies. Sev- 
eral companies, however, furnished incom- 
plete or sketchy replies. Therefore, the 
following information is incomplete as re- 
spects all 70 companies writing commercial 
accident coverage. It is, however, accurate 
with respect to the usable information which 
was received. 


With respect to the time limit during which 
the insured must be disabled after the date 
of the accident, the survey displayed the 
following: 

Eleven companies use a 20-day limit. 

Sixteen companies use a 30-day limit. 

Two companies use a 60-day limit. 

One company states that it prescribes no 

limit. 

Forty companies did not include this part. 


In giving consideration to this subject, 
notice should be given the paper presented 
by Robert W. Pope of the Employers’ 
Liability Assurance Corporation, Ltd., at 
the 1950 annual meeting of the bureau (In- 
formation Bulletin No. 142) wherein the 
distinct point is made that this policy limita- 
tion, like many others, exists to prevent 
fraudulent claims and that otherwise all 
valid claims are recognized regardless of 
such time limitation. The point is addition- 
ally made that any broadening of this 
period of time does not, therefore, from a 
practical standpoint, give the public any 
broader coverage. 

With respect to the description of the dis- 
ability, the survey indicated the following: 

Forty-seven companies use the phrase 

“wholly and continuously” disabled. 


Two companies use “wholly, necessarily, 
and continuously” disabled. 


Two companies use “continuously” dis- 
abled. 


One company uses “wholly” disabled. 
One company uses “completely” disabled. 
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One company uses “complete inability to 
perform.” 

One company uses “totally and continu- 
ously” disabled. 

Two companies use “wholly and con- 
tinuously” disabled and “under the reg- 
ular care and personal attendance of a 
legally qualified physician or surgeon 
other than himself.” 





One company uses the phrase “the period 
that covered injury shall wholly 

and continuously” disable. 
Twelve companies did not include this 
part of the definition in their replies. 


With reference to the description of dis- 
ability from “his occupation,” the survey 
displayed the following: 


Thirty-eight companies use “every duty” 
pertaining to his occupation. 

Ten companies use “each and every.” 

Eight companies use “any and every.” 

One company uses “any and all.” 

One company uses “no duty.” 

Twelve companies did not include this 
part of the definition in their replies. 


With respect to the definition of dis- 
ability for which benefits will be paid (for 
the lifetime of the policyholder in the vast 
majority of instances) after the original pe- 
riod (one or two years in most cases during 
which the policyholder is disabled from per- 
forming the duties of “his occupation”) and 
so long as the insured is disabled from en- 
gaging in “any occupation,” the survey 
showed the following: 


Twenty-seven companies use “any occu- 
pation or employment for wage or profit.” 

Four companies use “every occupation 
for wage or profit.” 


‘ 


One company uses “each and every occu- 

pation for wage or profit.” 

One company uses “any occupation or 
employment for wage or profit and for 
which he is reasonably fitted.” 

One company uses a similar definition 
substituting “for which he is qualified 
or may become qualified.” 


“ 


One company uses “any gainful occupation.” 


Four companies use “any substantially 
gainful occupation or employment.” 
One company uses “any reasonably gain- 

ful occupation or employment for which 


the insured is or could readily become 
qualified.” 
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One company uses a similar definition 
substituting “for which the insured is 
reasonably suited considering his age 
and previous experience.” 

One company uses “any other occupation 
for remuneration or profit for which he 
is, or may be, qualified by education, 
training, or experience.” 

One company defines such disability as 
“completely disabled and under regular 
care and personal attendance of a legally 
qualified physician or surgeon other than 
himself.” 

Seven companies make no _ distinction, 
since they write lifetime indemnity for 
disability from the duties of “his oc- 
cupation.” 

Twenty companies did not adequately 
state this part of the definition in their 
replies. 


The policy-language subcommittee, in its 
report, to which I have made previous men- 
tion, expressed as its best thought the 
words “any substantially gainful occupation 
or employment.” The subcommittee had 
some doubts as to the application, under 
differing sets of facts, of words such as 
“substantially” or “reasonably.” In ex- 
pressing its best thought for the assistance 
of companies, it omitted the words “for 
wage or profit.” In reviewing the above 
definitions currently in use by bureau com- 
panies, the following are to be noted by 
way of partial summary: 


Thirty-four companies use the phrase “for 
wage or profit”; 16 do not. 

Four companies use the word “substantially.” 

Two companies use the word “reasonably.” 

Five companies add a modification relat- 
ing to the fitness or qualifications of the 
insured. 


It is to be noted from the above that com- 
panies have striven to express the definition 
of total disability as clearly as is possible. 
Yet it is difficult to say exactly and tully 
what is intended. The varieties of the lan- 
guage stated bear witness to the different 
attempts which have been made to find the 
best language. 


Total Disability Benefits 
for “‘His'’ Occupation 


Related to the preceding subject is the 
question of the length of time various com- 
panies pay benefits for disability preventing 
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the insured from performing the duties of 
“his occupation.” The survey displayed the 
following: 
Forty-eight companies pay benefits up to 
52 weeks. 


Ten companies pay benefits up to 104 
weeks. 

One company pays benefits up to 200 
weeks. 

Two companies pay benefits up to 50 
months. 


Two companies pay benefits up to five years. 
Seven companies pay benefits for life. 


It is noticeable from the above that the 
majority of companies limit the “his occu- 
pation” benefit to one year. . These include 
companies with both large and small vol- 
ume. They include companies long estab- 
lished in the commercial accident insurance 
field and some newly writing this insurance. 
With respect to the 15 companies which 
pay this benefit for a period of from two 
to five years, a similar absence of pattern 
prevails. Eight are life insurance companies 
and seven are fire and casualty companies. 
Five have recently entered the commercial 
accident insurance field. The other ten have 
been established for a long time. The seven 
companies writing lifetime indemnity bene- 
fits for “his occupation” are all casualty 
companies long established in this field. 


Since 30 per cent of the companies write 
this benefit for a period of time longer than 
the customary 52 weeks, some trend toward 
broadening this coverage would appear to 
be indicated. 


Partial Disability Benefits 


Also related to the two preceding subjects 
is the question of the benefits presently 
being paid by companies under the partial 
disability benefit provisions. The general 
concept of this benefit is the providing to 
the insured of a partial benefit during the 
period in which he is not totally disabled 
but still is incapable of performing “an 
important daily duty” of his occupation. 
This benefit is paid separately or following 
total disability. 


With respect to these partial-disability 
benefits, the survey indicated the use of 
the following methods of paying such benefits 
with respect to the amount of the benefit 
and the period for which it is payable: 
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Per Cent 


of Total Maximum 
Disability Period of 
Benefit Pay- Time Partial 
able for Disability 
Number of Partial Benefit Is 
Companies Disability Payable 
1 40% 3 months 
31 40% 26 weeks 
15 50% 26 weeks 
21 50% 52 weeks 
1 50% 50 months 
1 No partial-disability benefit 


Summarizing the above, 32 companies are 
paying 40 per cent of the total disability 
benefit for partial disability, and 36 are pay- 
ing 50 per cent. Thirty-one of the compa- 
nies paying 40 per cent of the benefit pay 
for a maximum of 26 weeks, and 15 of the 
companies paying 50 per cent pay for 26 weeks. 
Twenty-one companies paying 50 per cent 
of the benefit do so for a maximum of 52 
weeks. Within these groups there is no 
discernible pattern with respect to type of 
company, size of premium volume or ex- 
perience in the commercial accident field. 


There appears, from the above informa- 
tion, to be a trend toward increasing both 
the amount payable for partial disability 
and the period of time for which such bene- 
fit is payable. On the other hand, some 
companies appear to be having unsatisfac- 
tory experience with relation to this benefit, 
and this experience cannot be overlooked in 
any consideration of the broadening of 
this benefit. 


Elective Indemnities 


For many years, policies of commercial 
accident insurance, as used by many com- 
panies, have contained a so-called elective 
indemnity benefit. This benefit, in brief, 
provides that if the insured suffers certain 
specific types of injury, such as fracture 
or dislocation, he may elect to take, in lieu 
of the weekly or monthly indemnity disabil- 
ity benefit, a lump-sum indemnity in advance 
of recovery. A schedule of specified disa- 
bilities is then set forth with the sum 
payable for each. It is further provided 
that not more than one such elective indem- 
nity shall be paid for injuries resulting from 
one accident but that, in cases of multiple 
injuries, the larger amount shall be paid. 


For many years such policies generally 
required that such election be made by the 
insured within 20 days of the date of the 
accident. Jn 1945 the underwriting commit- 
tee of the bureau recommended (Informa- 
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tion Bulletin No. 58) that the 20-day limit 
for election by the insured be eliminated. 
This recommendation obviously permits more 
flexibility to the insured and a more equi- 
table handling of claims under the elective 
indemnity clause. It, in effect, makes the 
elective indemnity a minimum benefit. The 
end result of this recommendation would 
be removal of a source of policyholder dis- 
satisfaction and a broadening of the policy, 
since there would be some increase in 
claims paid. 


The survey indicates that according to 
the present practices of bureau companies, 
50 companies no longer use the 20-day limi- 
tation, or any other limitation, on the in- 
sured’s election under this provision and, 
therefore, make the elective indemnities 
minimum benefits payable to the insured. 
Fourteen companies have not followed this 
practice. These 14 companies do not follow 
any discernible pattern. They are both life 
and casualty companies, large- and small- 
volume companies, and companies long 
established in the commercial accident in- 
surance field as well as companies which 
have been writing this coverage only during 
the past few years. (Of the remaining 
companies, five do not provide for elective 
indemnities and one company did not reply 
to the question.) 


It is thus apparent that the majority of 
bureau companies have liberalized their 
policies in this respect. 


It is interesting to note that one company 
stated that it is of the opinion that specified 
indemnities and cap‘tal-sum benefits should be 
eliminated from commercial accident policies. 


Pro-Rata Provision 


For a great many years companies in the 
commercial accident insurance field, because 
of the large benefits written, used the pro- 
rata provision (long form of Standard Pro- 
vision No. 1). The purpose of this was to 
produce equity among policyholders and 
to avoid undue and unanticipated hazards to 
the company by prorating the _ benefits 
should the insured engage in a more haz- 
ardous occupation than that anticipated in 
the rate originally charged. Of recent years, 
however, there has been some tendency 
toward a cessation of the use of this provision. 


At the 1951 annual meeting of the bureau, 
Edward M. Urich, of the Pacific Mutual 
Life Insurance Company, presented a paper 
on the subject (Information Bulletin No. 
162) in which he traced the trend with re- 
spect to use of this provision since 1945 and 
explored the reasoning, both with respect 
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to the use and with respect to the discon- 
tinuance of this provision. In that paper 
Mr. Urich stated: “All of us will agree 
that elimination of the right to pro rate 
would promote good-will and make the 
Claim Department’s job easier but we would 
like to know what it would cost. Most of 
us remember the difficulties we experienced 
during World War II with so many people 
holding down their regular full time job, 
probably classified A or B, and putting in 
a shift in a defense plant in a more hazard- 
ous occupation. Judging from the 
figures, a more liberal attitude seems to be 
developing towards the practice of the pro 
rating and a slowly increasing movement 
toward the use of the short form.” 


The recent survey of the present practices 
of bureau companies indicates that 20 com- 
panies have eliminated the pro-rata provi- 
sion from their commercial accident insurance 
policies and that 50 have not. The compa- 
nies in either group form no definite pat- 
tern. Both large- and small-volume writers 
are in each. Both life companies and cas- 
ualty companies are in each. Both compa- 
nies long established in the accident and 
health field and companies recently entering 
that field are in each. Compared with past 
practices, however, there does appear to be 
some trend in the direction of elimination 
of the pro-rata provision. 


War Exclusion 


Unlike all the other subjects discussed in 
this paper, that of the war exclusion in 
commercial accident insurance policies is 
the one where one finds a noticeable trend 
toward, in effect, making the policy coverage 
somewhat more restrictive. Actually, of 
course, this is not the case, since recent 
changes in this policy provision are brought 
about entirely by conditions in the mid- 
twentieth-century world and are entirely 
beyond the sphere of accident and health 
insurance. Thus, the changes which have 
taken place in this provision since World 
War II do not restrict the policy coverage 
further but, rather, serve to define the same 
policy coverage in terms of modern war- 
fare and international relations. 


The problem for American insurance 
companies in defining the coverage, or re- 
striction of coverage, under a policy of 
insurance is not as simple as it at one time 
appeared to be. This problem is not pecu- 
liar to accident and health insurance; it is 
pertinent to practically all lines of insurance. 
The possibility of air attack and of invasion, 
of atomic and germ warfare must now be 
considered as realities. Complex forms of 


I L J— November, 1952 





sabot 
must 
parti¢ 
the u 
arme 
recen 
ered. 
and | 
part ¢ 
of th 
warfe 
ered. 
troph 
Ac 
in thi 
the v 
taine 
woul: 
to an 
servi 
provi 
the | 
time 
exclu 
or al 
polic 
in tir 
Wi 
ticeal 
1940, 
sons 
writi 
menc 
the ¢ 
polic 
icyhe 
the l 
of th 
loss 
sion 
cove! 
sing] 
letin 
such 
by tl 
and 
holde 
1950, 
revez 
exter 
rious 
conta 
At 
the ¢ 
of th 
any | 
the 
Just 
migh 
large 
as w 


Com 





on- 
per 
ree 
rate 
the 
yuld 
tof 
ced 
»ple 
job, 
r in 
ard- 
the 
» be 
pro 
lent 


ices 
om- 
OVi- 
ince 
\pa- 
pat- 
ters 
cas- 
\pa- 
and 
ring 
ast 
» be 


tion 


1 in 
| in 
; is 
end 
age 
of 
sent 
ight 
nid- 
rely 
alth 
lave 
orld 
‘age 
ame 
var- 


ince 
re- 
of 
ime 
ecu- 
it is 
nce. 
ion, 
r be 
s of 


1952 


sabotage, including poisoned water systems, 
must be anticipated. Nondeclared warfare, 
participation in rebellion and civil war, and 
the use of multinational and international 
armed forces are among some of the more 
recent complexities which must be consid- 
ered. Accidents arising out of civil defense 
and troop maneuvers and movements are 
part of the picture. There are the problems 
of the less tangible consequences of modern 
warfare, such as malnutrition, to be consid- 
ered. There is-also the possibility of catas- 
trophic loss. 


Accident and health insurance developed 
in this country in an era of peace following 
the war between the states. Policies con- 
tained no war exclusions, and companies 
would have been liable for death or injury 
to any insured civilian, in or out of military 
service, even under the multiple-indemnity 
provisions. World War I, however, posed 
the problem, and traditionally since that 
time policies of accident insurance have 
excluded from coverage injury due to “war 
or any act of war” or sustained while the 
policyholder is in “military or naval service” 
in time of war. 

World War II did not produce any no- 
ticeable change in the policy language. In 
1940, however, with respect to insured per- 
sons in military or naval service, the under- 
writing committee of the bureau recom- 
mended to bureau companies that despite 
the exclusion of coverage contained in the 
policy, coverage be extended to cover “pol- 
icyholders in military and naval service of 
the United States on land within the bounds 
of the forty-eight States provided the 
loss does not result from any enemy inva- 
sion or bombardment.” This extended 
coverage was recommended with respect to 
single indemnities only. (Information Bul- 
letin Nos. 26, 29, 39, 47.) Since that time, 
such extension of coverage has been made 
by the vast majority of bureau companies 
and is still being made, since many policy- 
holders continue to be affected. In November, 
1950, a questionnaire to bureau companies 
revealed that 40 companies had made such 
extension of coverage and four had not. (Va- 
rious details surrounding the methods used are 
contained in Information Bulletin No. 146.) 

At the 1950 annual meeting of the bureau, 
the general question of the present adequacy 
of the exclusion of injuries due to “war or 
any act of war” was raised in the light of 
the complexities of present-day warfare. 
Just what this language would mean today 
might be subject to question, since we are 
largely without precedent both in the courts 
as well as in actual practice. Subsequently, 
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the policy language subcommittee was asked 
to consider certain phases of this problem, 
particularly those surrounding the Korean 
conflict. In December, 1950, that subcom- 
mittee recommended consideration by com- 
panies of such additional language as “war 
or any act of war (whether war is declared 
or not).” This memorandum (Information 
Bulletin No. 149) also gave consideration to 
several other alternative changes in language. 


Subsequent to this, a war hazards sub- 
committee was appointed to give further 
study to this entire subject. Paul H. Rogers 
of the Aetna Life Insurance Company, as 
chairman of this subcommittee, presented a 
paper on this question at the 1951 annual 
meeting of the bureau. Subsequently, Mr. 
Rogers presented a further paper at a semi- 
nar conducted by the bureau in May, 1952. 
These two papers point up many of the 
problems to be considered in approaching 
this general question. (Information Bulletin 
Nos. 159, 175.) The subcommitee still has 
the matter under consideration and will re- 
port at a later date. 


Meanwhile, it was thought that it might 
be helpful to companies in the commercial 
accident field if the survey of present prac- 
tices of bureau companies included this 
question. The following is the information 
reflected in that survey: 


Seven companies use the customary “loss 
caused or contributed to by war or any 
act of war or suffered while the insured 
is in the military or naval service of 
any country at war.” 

Forty companies use essentially this same 
language but add, after the first refer- 
ence to the word “war,” the phrase 
“declared or undeclared.” 

Four companies use essentially this latter 
modification but further add to the 
exclusion of military service “of any 
country at war” essentially the follow- 
ing: “or international authority engaged 
in armed conflict or at war, declared or 
undeclared.” 

Seven companies, using essentially this 
latter exclusion, also add the following: 
“or while in any ambulance, medical, 
hospital, or non-combatant service with 
such force.” 

Two companies use the following addition 
to the first part of the exclusion refer- 
ring to war, declared or undeclared: 
“invasion, acts of hostility, civil com- 
motion, civil war, rebellion, revolution, 
insurrection, or military or usurped 
power.” 
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One company excludes the “hazards of 
warfare or an act of warfare (raids by 
land, sea, or air)” and adds to the mili- 
tary-service exclusion the words: “with 
any armed forces, military reserves, or 
militia.” 


One company, using a similar pattern, 
excludes injury “due to hazards of war- 
fare (raids by air, sea, or land) and 
all combat fighting shall constitute 
warfare.” 


not make replies 
complete enough to be 


Eight companies did 
which were 
useable. 


It is noticeable from this survey that 
while for the most part companies follow 
the traditional war-and-military-service ex- 
clusion, there is an attempt on the part of 
the vast majority of the companies to treat 
with the problem, currently in our minds, 
of undeclared warfare. While nine compa- 
nies have made no changes specifically to 
reflect concern in this direction, 53 compa- 
nies have recently changed their contracts 
in an apparent attempt to cope with this 
problem. It is also of interest to note that 
four companies have changed the customary 
“military or naval service” exclusion to 
“armed forces (land, sea, or air).” This 
would appear to reflect changes in the or- 
ganizational structure of our armed forces. 
Of interest also is the reflection of the 
present struggle in Korea on the part of 
11 companies when they refer to the armed 
forces of “an international authority.” 


It might be said, in conclusion, that no 
pattern establishes itself in the use of these 
various exclusions with respect to type of 
insurer, volume or experience in the acci- 
dent and health field. 


Dismemberment Benefit 


In 1945 the underwriting committee of 
the bureau recommended certain changes 
in the policy clause customarily used by 
companies in the commercial accident insur- 
ance field providing life indemnity for the 
loss of both hands, both feet or the sight of 
both eyes. The recommended changes would 
have served to broaden the policy coverage 
by removing the time limit during which 
the insured must elect to take advantage of 
this optional lifetime indemnity _ benefit 
(customarily 90 days) to provide that when 
a policyholder suffered such double losses 
he would be eligible for weekly indemnity 
for life and to provide that should the in- 
sured (regardless of such election) die be- 
fore payment of the original specified benefit 
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for such double losses, the remainder of 
such amount would be paid to his estate. 
In other words, this recommendation would 
mean that the insured would receive the 
large benefit regardless of his original choice. 


Several questions were asked in the sur- 
vey with respect to the dismemberment 
benefit and the following is a summary of 
the replies received. 


The benefits provided by bureau compa- 
nies for the loss of both hands, both feet or 
the sight of both eyes are as follows: 


One company pays a sum equal to 1() 
weeks of weekly indemnity. 

Forty-seven companies pay a sum equal 
to 200 weeks of weekly indemnity. 


Four companies pay a sum equal to 208 
weeks of weekly indemnity. 

Eight companies pay a sum equal to 50 
months of monthly indemnity. 


Seven companies pay the principal sum. 

One company pays a_ $1,000 selected 
indemnity. 

Two companies did not reply. 


With respect to the granting of an optional 
lifetime indemnity in the event of such losses, 
the companies provide: 


Fifty companies require that the insured 
make specific election to recetve such 
optional benefit. 

Ten companies do not require such election. 


Five companies stated they do not pro- 
vide for such optional benefit. 


Five companies did not reply. 


The 50 companies requiring a specific elec- 
tion on the part of the insured provide as 
follows: 


Two companies provide that such elec- 
tion may be made at any time. 

Twenty-six companies do not have any 
time limit on such election, using the 
phrase “before accepting payment of 
any specific indemnity.” 


Twenty-one companies require that such 
election must be made within 90 days. 


One company requires that the election 
must be made within 200 weeks. 


The 60 companies providing for optional 
lifetime indemnity specify: 


Fifty-one companies provide that if this 
option is elected by the insured and the 
insured dies before the payment of an 
amount equal to the sum which would 
otherwise have been paid (had the op- 
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tion not been elected), the remainder 
shall be paid to the insured’s estate. 


Nine companies do not so provide. 


Six companies indicated that they treat 
the optional life indemnity provision in some 
other manner, although their manner of 
treating this benefit was not stated. Those 
companies are: Berkshire Life Insurance 
Company; General Accident, Fire and Life 
Assurance Corporation, Ltd.; Great Ameri- 
can Indemnity Company; Mutual Life In- 
surance Company of New York; Standard 
Accident Insurance Company; and Standard 
Insurance Company. 

The following is a summary of the other 
specific indemnities payable by the various 
companies. 


lor the loss of one hand and one foot: 
One company pays a sum equal to 100 
weeks. 
Forty-one companies pay a sum equal to 
200 weeks. 
Three companies pay a sum equal to 2U8 
weeks. 
Eight companies pay a sum equal to 50 
months. 
Two companies pay a sum equal to 600 
weeks. 
len companies pay 100 per cent of the 
double-loss benefit. 
Two companies pay $10,000. 
One company does not provide such benefit. 
Two companies did not reply. 
For loss of one foot and one eye: The same 
benefits are payable as above. 
For loss of one hand and one eye: 
One company pays a sum equal to 100 
weeks. 


Thirty-three companies pay a sum equal 
to 200 weeks. 


Three companies pay a sum equal to 208 


weeks. 

Eight companies pay a sum equal to 50 
months. 

One company pays a sum equal to 600 
weeks. 


Twenty-one companies pay 100 per cent 
of the double-loss benefit. 


One company does not provide such benefit. 
Two companies did not reply. 
For the loss of one hand: 


One company pays a sum equal to 40 weeks. 


Forty-three companies pay a sum equal 
to 100 weeks. 


Commercial Accident Insurance 


Two companies pay a sum equal to 104 
weeks. 

Eight companies pay a sum equal to 
25 months. 


Two companies pay a sum equal to 300 
weeks. 


Two companies pay $5,000. 
Ten companies pay 50 per cent of the 
double-loss benefit. 


Two companies did not reply. 

For the loss of one foot: 
One company pays a sum equal to 40 weeks. 
One company pays a sum equal to 67 weeks. 
One company pays a sum equal to 17 months. 


Thirty-three companies pay a sum equal 
to 100 weeks. 

Two companies pay a sum equal to 104 
weeks. 

Seven companies pay a sum equal to 25 
months. 

One company pays a sum equal to 300 weeks. 

Twenty-one companies pay 25 per cent of 
the double-loss benefit. 

Three companies did not reply. 

For the loss of sight in one eye: 

One company pays a sum equal to 40 
weeks. 

Twenty-eight companies pay a sum equal 
to 65 weeks. 

Three companies pay a sum equal to 663% 
weeks, 

Four companies pay a sum equal to 100 
weeks. 

One company pays a sum equal to 200 
weeks. 

Two companies pay a sum equal to 15 
months. 


Two companies pay a sum equal to 16 
months. 


Two companies pay a sum equal to 16% 
months. 


One company pays a sum equal to 17 
months. 


One company pays a sum equal to 18 
months. 


One company pays a sum equal to 2 
years, 


One company pays 30 per cent of the 
double-loss benefit. 


Fifteen companies pay 33% per cent of 
the double-loss benefit. 


Five companies pay 50 per cent of the 
double-loss benefit. 


Three companies did not reply. 
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For the loss of a thumb and index finger: 

One company pays a sum equal to 5 
months, 

Thirty-one companies pay a sum equal to 
50 weeks. 

Six companies pay a sum equal to 1 year. 

One company pays a sum equal to 12% 
months. 

Two companies pay a sum equal to 66 
weeks. 

Fourteen companies pay 25 per cent of the 
double-loss benefit. 

Three companies pay 33% per cent of the 
double-loss benefit. 


Nine companies pay no specific benefit 
for this loss. 


Three companies made no reply. 


Other specific losses: 

None, 52 companies. 

Either arm or leg, 6634 per cent, 5 com- 
panies. 

Same, 140 weeks, 1 company. 

Same, 35 months, 1 company. 

Same, 132 weeks, 2 companies. 

Speech or hearing, 100 weeks, 3 com- 
panies, 

Same, 200 weeks, 1 company. 

Two or more toes or fingers, 12% per 
cent, 2 companies. 

Loss of finger, six weeks, 1 company. 

Loss of toe, eight weeks, 1 company. 

One or more fingers, 1% months, 1 com- 
pany. 

One or more toes, 1% months, 1 com- 
pany. 


With respect to the foregoing specific in- 
demnities: 


Fifty-two companies provide that they 
are final payments closing a claim. 

Ten companies provide that they are 
minimum indemnities and that the in- 
sured has the option of taking larger 
amounts if he qualifies under the terms 
of the provision for weekly indemnity 
under total. disability. 


It will be noted from all the above that 
in recent years the dismemberment benefit 
has been appreciably broadened by a ma- 
jority of the companies. This liberalization 
applies to both the amounts payable to the 
policyholder and the method with which 
the benefit provision functions in relation 
to the policyholder. as 
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The years since the cessation of World 
War II have borne witness to an appreci- 
able broadening of coverage in the commer- 
cial accident insurance field. Many of the 
changes, at first glance, might appear rather 
technical and lacking in sensational effect. 
They are, however, very real improvements 
in the coverage and of appreciable value to 
the policyholder—particularly since they have 
been made without additional premium charge. 


What their effect will be upon the experi- 
ence under these policies is not yet determi- 
nable. Certainly benefits paid to policyholders 
will be increased. With the large amounts 
written under commercial accident insur- 
ance policies and the very great liability 
assumed by a company when it writes life- 
time indemnity, it cannot readily be appar- 
ent just what results will be produced by 
these broadened coverages. The entire ef- 
fect might not, in fact, be felt until a de- 
pressed economic cycle is experienced, since 
those are the years when accident and 
health losses are heaviest. 


Certainly those companies willing to ex- 
periment in broadened coverages and clari- 
fied policy provisions are to be complimented. 
It is in this manner that the entire institu- 
tion of American insurance has developed. 
Certainly, also, those companies willing to 
contribute their experiences to a common 
collection so that a scientific approach may 
be taken to all such developments are to be 
complimented. Without such collections the 
vast majority of writers, and particularly 
those with medium or small volume, would 
have insufficient factual basis upon which to 
draw conclusions. It goes without saying 
that the bureau, through its studies and its 
collections of statistics, will continue to 
strive for improved coverages and clearly 
stated contracts, all to the end that the pub- 
lic shall be served in the best manner possi- 
ble. In so doing, however, the basic element 
of soundness of operation should never be 
overlooked. It is the thoughtless broaden- 
ing of coverages, often combined with loose 
underwriting methods, which inevitably pro- 
duces catastrophe in any field of insurance. 
Accident and health insurance has experienced 
this several times, the last in the years fol- 
lowing 1928. It would be most unfortunate, 
at a time when the public consciousness of 
the need for protection against the financial 
hazards of accident and sickness is at an 
unprecedented and increasing height, if this 
were to happen again. Whether it does or 
not depends individually upon each com- 
pany writing accident and health insurance. 


[The End] 
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THE ROLES OF 


The Underwriter and 


The Trust Officer e By WILLIAM R. SPINNEY, 


Assistant Trust Officer and Manager, Estate Planning Divi- 
sion, Title Insurance and Trust Company of Los Angeles 


The Accountant 


By JOSEPH RABIN, Certified 


Public Accountant, Joseph Rabin & Company, Los Angeles 


The Lawyer e By LOUIS M. BROWN, Member of the 
Law Firm of Irell & Manella, Los Angeles 





THESE PAPERS are from a 
| symposium at the Manhattan Life 
| Insurance Company Regional 
| Meeting in Los Angeles, Cal- 
| ifornia. Mr. Spinney spoke first. 


(Ceara er of attorneys, ac- 
A countants, life underwriters and trust 
officers is inevitable. It is only a question 
of how long effective collaboration will be 
delayed by inertia, by unwarranted jealous- 
ies and by ignorance of the techniques of 
effective collaboration. 


Collaboration is inevitable because it is 
in the best interests of the property owner. 
Actually, there is no ethical reason why 
any other factors should be necessary to 
promote collaboration, but it so happens 
that as a by-product of unselfish devotion 
to the property owner’s best interests, there 
flows to the members of the estate planning 
team by-products of great value to them. 


They are able individually to do a better 
job for their customer or client. They are 
able to work in an atmosphere of mutual 
confidence, mutual respect and mutual good 
will. In the course of time, outstanding 
members of the businesses and professions 
concerned come to know each other through 
established friendships. The more solidly 
these friendships become knit, the more 
the property owner will profit, because this 
friendship will lead to a franker exchange 
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of ideas. Friends who are beyond the pos- 
sibility of taking offense at fancied, petty 
misunderstandings can realy go to work 
on an estate problem with a complete dis- 
closure of the ideas of all members of 
the team. 


There has already been a voluminous 
press on the subject of estate planning. The 
time has now come when lip service to the 
basic principles involved should be imple- 
mented more generally by a practical devel- 
opment and exercise of estate planning 
techniques at the local level. 


This imposes upon trust institutions, life 
underwriters, accountants and attorneys a 
responsibility to get together and see that 
the community in which they work is pro- 
vided with facilities and practices which 
measure up to the ideals which have been 
so widely discussed in the periodicals of 
national distribution. Putting the tech- 
niques of estate planning to work is a 
local problem. 


The profession which should by rights 
take the lead in the development of these 
techniques is the legal profession. This is 
because the attorney must, of necessity, 
be the captain of the estate-planning team. 
Without his enlightened leadership and col- 
laboration the estate-planning team can 
never attain its highest objectives. 


The reason the attorney must be the cap- 
tain of the team is because all others must 
work with him. He is the only member 
of the team who can legally or intellectu- 
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ally, by right, interpret the law and its ap- 
plication to a specific situation. Even if 
others upon the team have a background of 
legal education, it is still the attorney who 
must make decisions on legal matters. Not 
only do the laws require that, but it is 
notorious that one educated in law who 
does not work actively therein soon loses 
that keen sensitivity to the law which dis- 
tinguishes the capable legal counselor. 


Although the attorney must be the cap- 
tain of the team, he will initiate a smaller 
percentage of estate-planning situations 
than will the life underwriter. 

It is inevitable that it shall be the unique 
capacity of the life underwriter to initiate 
more estate plans than all of the other 
members of the team put together. 


In the first place, it is basic to his daily 
activities that he shall come in contact with 
a large number of people who are uncon- 
scious of the vulnerability of their estates 
to taxes and to dissipation by inept and 
inexperienced handling. It is natural for 
him to use estate planning as an approach 
in developing the compelling reasons why 
life insurance should be purchased. His 
opportunity and his capacity to-initiate es- 
tate planning should be welcome to other 
members of the estate-planning team if for 
no other reason than simply because his 
activities are the means of getting property 
owners into lawyers’ offices—property own- 
ers whom professional ethics would prevent 
the attorney from motivating to come to 
him as a result of his own activities. The 
trust officer, handicapped by the suspicions 
which the general public has of fiduciary 
institutions, should welcome the ambassa- 
dorship of the life underwriter, who is in a 
position to bring property owners into the 
trust institution where they may learn for 
themselves by greater familiarity with the 
operations of the institution that their fears 
are largely groundless. 

The accountant, largely concerned with 
income tax problems and with audits, will 
find the life underwriter a stimulator of the 
accountant’s customers to action which the 
accountant has already suggested or approves. 


For the best interests of the property 
owner it is important that the estate- 
planning team should be assembled as early 
as possible. Out of much experience [| 
cannot emphasize too strongly that the 
happiest results for the property owner and 
for the members of the estate-planning team 
will be attained if the underwriter, in initi- 
ating an estate plan, will convince his 
customer of the importance of having the 
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& 
attorney, the accountant and the 
officer sit in on the first interview. 


The first interview is, of om 
largely a fact-finding interview. — I+ 
rare property owner who can give ¢ 
facts regarding his estate without pron 
ings from his attorney and his accounta 
If the attorney and the accountant are 
present, in the first interview, much tion 
is wasted and much abortive effort ts oy 
pended before it is later discovered that 
the facts upon which the estate-plan stro 
ture is to be erected have gaps and cracks 
in them which render them unfit ty suy 
port the structure. 


Assembling the estate-planning team ii 
the first interview also removes the possi- 
bility that an individual member of the team 
may go a considerable distance in develop- 
ing an idea before it can be checked by 
other members of the team and modified in 
accordance with the influence of their sug- 
gestions. This results in lack of friction 
and lack of misunderstanding among the 
team members, and results in a vastly better 
plan for the property owner. 


The attorney, the accountant and_ the 
trust officer may find it less natural to 
assemble the entire team in the first inter- 
view, because frequently the property owner 
has walked in on them and requested an 
immediate reaction from the persons con- 
sulted and is in a less receptive state of 
mind at that point to the suggestion that 
the estate-planning team be assembled. 
However, in spite of this fact, those mem- 
bers of the team should never forget that 
the quicker the entire team can be assem- 
bled, the better it will be for all concerned, 
and, especially, the better it will be for 
the property owner. If the team is not 
assembled, the average property owner will 
nevertheless take a little advice from this 
one and pick up an item of information 
from another, and, all unknown to the con- 
sultant whom he approached, he will be 
consulting others without giving himself or 
those consulted the advantage of collabora- 
tive work. Of course, nothing is more 
detrimental to the property owner than this 
procedure. Even though he may have con- 
sulted the best men in his community, i! 
they have worked in ignorance of the work 
of the others the result can never compare 
in effectiveness with the result which could 
have been gotten from teamwork. 


I wish, however, to inject one word o! 
caution. It is pleasant to work with those 
whom we know and in whose technical 
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mental to all concerned if the mem- 
an estate-planning team should 


iy oF indirectly attempt to influence 
operly the property owner in the 
ction of his estate-planning team. Un- 


the property owner states that he has 
technical adviser in that field and re- 
sts assistance in locating one, anything 
fluencing his choice of an adviser is im- 
proper. The prerogative of the property 
owner to select his own advisers should 
never be disturbed, No “close corporations” 
of estate planners should ever exist. Any 
members of the estate-planning team who 
are asked to work with an adviser whom 
they do not know and with whom they have 
not previously worked should acquiesce in 
all circumstances. Any other attitude is 
certain to lead to unfortunate eventual re- 
sults in the estate-planning field. Actually, 
such a circumstance is an opportunity for 
well-trained estate-planning team members 
to extend their conception of the high prin- 
ciples of collaborative work in which they 
believe to others who may have had less 
opportunity to have absorbed the spirit of 
estate-planning teamwork. Collaborative es- 
tate planning is not something for those of 
us who are already in it to hug to our own 
bosoms with the idea of gaining personal 
advantage from it. It is something for us 
to share with all others who are honestly 
serving the needs of property owners. 


[The End] 


THE UNDERWRITER and the | 
| Accountant By Joseph Rabin 


f fpren CORPORATE CLIENT is under- 
standably reluctant to discuss the im- 
pact of his death upon his business. That 
reluctance, to a lesser degree, is often shared 
by his accountant. Of course, there are 
more delicate ways to approach this sub- 
ject, but, boiled down to the fundamental 
issue, we are asking, “When you die, what 
will happen to your business?” Confront- 
ing a client with the idea of leaving this 
problem to his executor and_ business 
associates may affect many of his future 
decisions and focus attention on the need 
of a team of “experts,” including the attor- 
ney and the insurance underwriter. The 
practicing accountant, however, is in a 
Strategic position to help protect the family 
business from the hazards of death and 


The Underwriter and the Accountant 








¢ 


“CONTEMPLATION OF JUSTICE" 
by James Earle Fraser 


taxes. It is his job to advise and protect 
against these hazards which are a greater 
threat to the continuity of his client’s busi- 
ness than many of the liabilities customarily 
commented upon in the “Notes to Financial 
Statements.” 


The accountant can develop the size of 
the liability which would result from the 
death of a principal. He can ask how it 
would be met. He can, together with the 
insurance underwriter, develop the real cost 
of funding the liability and its effect on the 
financial position of the business and its 
owners. He is, after all, closest to the earn- 
ings statements and balance-sheet figures 
which often disclose the need, among other 
things, for “key-man” insurance and buy-and- 
sell agreements, funded by life insurance. 
Let us, for example, analyze the following 
condensed balance sheet together with some 
pertinent facts concerning which the ac- 
countant, by the virtue of his relationship 
with the client, has almost exclusive knowl- 
edge. Incidentally, an understanding of 
some of the pertinent headings found on a 
balance sheet might enable an underwriter 
to recognize the need for life insurance from 
a casual scrutiny of this statement, without, 
I am certain, being accused of practicing 
accounting without a license. 
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Doe Corporation Balance Sheet 
June 30, 1952 





Assets 
Current assets: 
Cash in bank .. PIR WO a, 3g ee $ 30,000 
Merchandise inventory ............ rea 150,000 
Accounts receivable ................ ...... 100,000 $280,000 
Pred nescts, less reserves .... 2. c eevee ee 50,000 
Other assets eae RA oreo M ue ida 5,000 
Total assets $335,000 
Liabilities 
Current liabilities: 
Accounts payable ..........:...... $55,000 
Accrued taxes Surrey ... 20,000 
RNIN 65.3 Sein Sedo ei is vate cvenes 60,000 $135,000 
Other liabilities: 
Notes payable, officers .......... 80,000 
AUT on ino iow ee vawdeeeess $215,000 
Net Worth 
Capital stock, common no-par............. .. $25,000 
EEN Sits. contre eek maaan ates cepecses SOOO 120,000 
Total liabilities and net worth $335,000 





The stock is owned by Joe and Jack, 
each owning one half. Joe is 59 years old, 
Jack is 48. Jack’s personal assets consist 
entirely of his ownership interest in the 
corporation. Joe, on the other hand, is 
modestly wealthy, with a personal estate 
consisting of $200,000 excluding his interest 
in the corporation. The notes are payable 
to Joe. Bonuses are payable $40,000 to Joe 
and $20,000 to Jack. Joe is the leader and 
driving force of the business. 

Armed with these facts, we can well ask 
what the liquid position of this company 
would be in the event of the death of either 
shareholder. Assuming the corporation plans 
to retire the deceased shareholder’s interest in 
the event of Joe’s death, the corporation faces 
a liability in the approximate amount of 
$200,000 computed as follows: 


Bonus payable $40,000 
Notes payable 60,000 
Net worth. .... .$60,000 


Estimated good 
will (one-half 
share) ....... 40,000 100,000 $200,000 
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In the event of Jack’s death, the corpo- 
ration faces a liability in the approximate 
amount of $120,000, computed as follows: 


Bonus payable. . $20,000 
Net worth... .. .$60,000 


Estimated good 
will (one-half 
share) .. .. 40,000 100,000 $120,000 


You will note that good will does not 
appear on the balance sheet. Without going 
into the mechanics of valuing good will, 
suffice it to say that despite the contention 
of some businessmen (and sometimes of 
buy-and-sell agreements) that good will 
does not exist, the Treasury Department 
invariably feels differently, as witnessed by 
the Treasury’s basic valuation formula ap- 
plied to the balance sheet and the earnings 
record of the company. 


It may thus readily be seen that Joe’s 
death can place this corporation in a ca- 
tastrophic position indeed! Since Joe has 
a personal fortune of $200,000, the death of 
Jack might not be as castastrophic to the 
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corporation (the corporation could borrow 
from Joe). Nevertheless, unless Joe has 
the $200,000 in liquid assets (most unlikely), 
the financial squeeze will still be a grave 
one. A properly drafted buy-and-sell agree- 
ment alone is not the answer. It must be 
funded by life insurance. Insurance buys 
time. Since here there are not enough years 
to accumulate the fund necessary to retire 
Joe’s interest, insurance supplies the answer. 
It is forthcoming when needed in one big 
chunk and can bring the money into the 
picture on a tax-free basis. 


The Doe Corporation and the stock- 
holders should be interested not only in 
funding a buy-and-sell agreement but also 
in insuring the life of Joe, who is a most 
valuable asset. Insurance on Joe’s life is 
justified on a straight investment basis. It 
is prudent protection against loss of earning 
power and prudent use of corporate funds. 
The cushioning of the impact of a loss of 
talent, experience and energy is a recog- 
nized business purpose. 


The accountant will be doing something 
of real and substantial significance for the 
Doe Corporation by initiating an insurance 
program, There should be no reluctance to 
do this. Accountants are not selling insur- 
ance, it is true, still it is accepted auditing 
procedure to analyze various types of exist- 
ing insurance policies and discuss with the 
client the adequacy of insurance. Why can- 
not this be done in connection with life 
insurance? Thus, it appears to me that the 
accountant may well “call the signals” in a 
team play of accountant to underwriter to 
attorney. [The End] 





THE UNDERWRITER and the 
Lawyer By Louis M. Brown 





NE of the first things which occurs to 

a lawyer in connection with this sub- 
ject is the ethics of the legal profession. 
The ethics are generally directed to five 
different areas: (a) relation with the courts; 
(b) relation with other attorneys and the 
bar; (c) relation with the client; (d) rela- 
tion with the public; and (e) relation with 
related professions. It is this latter area 
in which a newer field of ethics is develop- 
ing. (“Statements of Principles and Agree- 
ments Between the American Bar Association 
and Various Other Groups,” 76 Annual 
Report of the American Bar Association, 
692-701 (1951).) 
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One of the important fields of ethics in 
the legal profession is that which is com- 
monly called “confidential communication.” 
Because of the ethics regarding “confiden- 
tial communication,” a lawyer may not re- 
veal to any third person or give court 
testimony concerning confidential state- 
ments made by a client to a lawyer unless 
his client permits him to or unless the com- 
munication in the first instance was not 
confidential. A client loses a “confidential 
communication” privilege if the communica- 
tion is made in the presence of some third 
person, such as a trust officer, an accountant 
or a life insurance producer. However, the 
confidential-communication privilege is not 
particularly important in connection with 
the purchase of life insurance, because the 
confidential-communication privilege is gen- 
erally important only in matters which may 
later involve litigation. Ordinarily, discus- 
sions leading to the purchase of life insur- 
ance will not later result in litigation. 
Related occupations like those of insurance 
producer, trust officer or accountant are not 
generally accorded the privilege. This, 
however, is not the only difference between 
law and related occupations. 


Another difference is in the matter of 
advertising. Insurance producers, insurance 
companies and trust companies may ad- 
vertise and aggressively seek new customers. 
They may knock on new doors. The in- 
dividual attorney may not advertise and 
may not “knock” on new doors, but the 
ethics barring advertising still leave ample 
room for an attorney to make his services 
known. Although an attorney may not ad- 
vertise, the bar, as a whole, may ethically 
do so. (Winters, “Institutional Advertis- 
ing for the Bar,” 33 Journal of the American 
Judicature Society 11 (1949); Opinion 179, 
Committee on Professional Ethics and Griev- 
ances of American Bar Association (1938).) 
Furthermore, the ethics prohibiting individ- 
ual advertising should not be confused with 
any prohibition against an attorney’s ex- 
ercising initiative with respect to his existing 
and present clients. Lawyers are privi- 
ledged to suggest to an existing client a 
course of conduct which a client may not 
theretofore have pursued. For example, a 
lawyer who represents a corporation may 
suggest to the corporation the advisability 
of purchasing “key-man” life insurance. A 
lawyer who represents a stockholder in a 
closed corporation is privileged to suggest 
to the stockholder the advisability of a 
stockholders’ agreement and the advisability 
of funding the stockholders’ agreement with 
life insurance. A lawyer is frequently in 
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a position to recommend life insurance and 
to initiate discussions concerning life insur- 
ance, but whether or not he does so de- 
pends upon his relation with his client and 
his own habits and customs in the practice 
of law. Lawyers who are life-insurance- 
minded probably will suggest life insurance 
about as often as any life insurance pro- 
ducer. However, life insurance producers 
should remember that a lawyer’s job con- 
cerns far more extensive and far more 
complicated questions than the single one 
covering life insurance. He has many other 
things to consider. He may, even though 
he is life-insurance-minded, overlook life 
insurance in some situations in which a 
life insurance producer, being primarily con- 
cerned with life insurance, would recom- 
mend it. 


Sometimes the question is asked as to 
the proper reaction of a lawyer when a 
program of life insurance is initiated by an 
insurance producer. We have no statistics 
on how lawyers do react, but we can sug- 
gest how they might react. Proper life 
insurance is frequently beneficial to our 
clients. Life insurance and the purchase 
of it are frequently related to other types 
of business agreements such as_ stock- 
holders’ agreements or partnership agree- 
ments. Therefore, life insurance is an 
avenue through which clients may con- 
sider related legal and tax problems. Ini- 
tiation of the purchase of life insurance by 
an insurance producer can frequently give 
rise to the need for an attorney’s services 
in connection with a will, estate planning 
or a client’s general business matters. 


As legal adviser to our client, our chief 
concern is whether or not life insurance is, 
from a legal point of view, advantageous or 
detrimental to the client’s interest. Some- 
times we are called upon to render advice 
outside strictly legal matters, and, when 
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called upon to do so, we may express opin- 
ions with respect to whether it is appro- 
priate to purchase life insurance and the 
kind and type of life insurance our client 
proposes to purchase. ‘Tensions can arise 
between a lawyer and a life insurance pro- 
ducer whenever proposed life insurance 
does not properly fit the client’s picture, 
or when the client has been “oversold” or 
“badly sold,” or when the client has been 
misinformed regarding the tax and legal 
effects of life insurance. In those situations 
a lawyer is put in the uncomfortable posi- 
tion of possibly having to “undo” the selling. 


It may be asked whether it is possible 
for a life insurance producer to avoid this 
kind of tension. The answer is that he 
might frequently be able to do so. In any 
situation where it is likely that the pro- 
posed insured will call his lawyer into the 
picture, it is advisable for the insurance 
producer to encourage him to do so at an 
early date. The earlier the lawyer gets 
into the picture, the better it is from the 
client’s and the prospective insured’s points 
of view. There are frequently alternative 
kinds of insurance that cam be purchased 
and alternative methods of purchasing even 
the same kind of insurance. Insurance fre- 
quently should be integrated with the client's 
general legal and tax picture. If the insur- 
ance producer has come up with the “final” 
insurance program before the lawyer is 
contacted, the insurance producer hasn't 
made the lawyer think through the alterna- 
tives. In such case the lawyer has the 
opportunity to look at the program by 
“hindsight,” and this puts the lawyer in the 
position of being able to “second guess.” 
The Sunday armchair football coach always 
thinks he could have done a better job 
than the coach did on Saturday. The 
lawyer is something like the coach. The 
insurance producer can better perform his 
function by having the “coach” participate 
while the plays are being made than by 
permitting the coach to second guess the 
game afterwards. The lawyer should be 
made a part of the whole process of pur- 
chasing the insurance so that he will not 
be able to use hindsight on either the insur- 
ance producer or the client/prospect. The 
lawyer should be induced into being interested 
in working the project, not in second guessing 
it afterwards. Just as the insurance producer 
is in a position to suggest legal and tax 
problems which the insured had not there- 
fore considered, so the lawyer is in a 
position to suggest life insurance possibilities 
that may not have occurred to the pro- 
ducer or the client. [The End] 
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ans municipal housing au- 
thority may place insurance with a 
mutual company provided the authority is 
not a stockholder and the policy is non- 
assessable.—The president of the board of 
commissioners of an Alabama city requested 
the Attorney General’s answers regarding 
the purchasing of fire and extended cover- 
age insurance and O. L. & T. insurance 
pursuant to an “Annual Contributions Con- 
tract” which the local housing authority had 
entered with the Public Housing Adminis- 
tration. As part of this agreement, the 
insurance was to be placed with the com- 
pany submitting the lowest bid. The lowest 
bid received from an _ insurance com- 
pany qualified to do business in Alabama 
was that of a “mutual” insurance company 
and it was the understanding of the board 
president that the local authority ‘“‘as assured 
and as policyholder would also become a 
stockholder in this company and entitled 
to receive dividends.” 


As to whether such insuring is in viola- 
tion of Section 94 of the Constitution of 
Alabama of 1901, it was stated that the 
indications from the Supreme Court of Ala- 
bama, especially in Opinion of the Justices, 
249 Ala. 88, 30 S. (2d) 14, are strong enough 
to say that such a local housing authority 
may constitutionally insure the housing 
project. While the case cited deals with 
the contributions by the state and local gov- 
ernments for group insurance for state em- 
ployees, the Attorney General said as those 
contributions were valid, then the insurance 
here contemplated is all the more valid. 
Expenditure of funds for such a purpose 
is not a lending of credit or granting of 
public money or thing of value in aid of 
an individual, association or corporation 
within the constitutional proscription. 


The question of whether the housing au- 
thority would “become a stockholder in this 
company” was next explored by the Attor- 
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ney General. Alabama cases are silent on 
this subject. However, while the courts of 
other jurisdictions have upheld the right of 
a governmental body to insure its buildings 
in mutual insurance companies without vio- 
lating state constitutional provisions against 
lending credit or becoming stockholders in 
private corporations, there are certain limi- 
tations which must be observed. The lia- 
bility of a member must be fixed and not 
unlimited. Various schemes fixing liability 
at a definite amount have been upheld. A 
cash premium payment with a contingent 
liability of a fixed maximum not to exceed 
some mathematical proportion to the cash 
premium is the most common ‘scheme. 
(Clifton v. School District, 192 Ark. 140, 90 
S. W. (2d) 508; Fuller v. Lockhart, 209 N. C. 
61, 182 S. E. 733.) The Attorney General 
continued with the statement that most of 
the cases do not require that the policies 
be totally nonassessable in order to be valid, 
but merely that the future contingent assess- 
ment or liability be fixed and determinate. 


These cases also make it clear that a 
right to share in a part of the profits of 
the business does not make the policyholder 
a stockholder. Thus, it was the Attorney 
General’s conclusion that the bid of the mu- 
tual insurance company should be accepted. 
—Opinion of the Alabama Attorney General, 
October 22, 1952. 


OLORADO—One convicted as an ac- 

cessory to drunken driving is subject to 
mandatory revocation of his driver’s license. 
—lIn several recent Colorado cases the driver 
of a motor vehicle has been convicted of 
driving while under the influence of intoxi- 
cating liquor. In these same cases a second 
person, usually a passenger in the same 
vehicle, has been convicted of “aiding and 
abetting” the driver in committing the of- 
fense of such drunken driving. Under this 
set of facts, the Attorney General was queried 
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as to whether or not such an accessory’s 
driver’s license should be revoked in a man- 
ner similar to the penalty imposed upon the 
driver. 


The Attorney General pointed out that 
Section 114, Chapter 16, 1935 Colorado Stat- 
utes Annotated, requires revocation of the 
driver’s license of one who is finally con- 
victed of any certain named “offenses,” among 
which is that of “driving a motor vehicle 
while intoxicated.” Section 187 of the same 
statute requires revocation of the license of 
any person convicted of driving “under the 
influence of intoxicating liquor.” Thus, if 
one is convicted of driving while drunk (a 
violation of Section 187), his license must be 
revoked pursuant to either Section 187 or 
Section 144, or both. 


Examination was then made of Section 
288, Chapter 16, 1935 Colorado Statutes An- 
notated, the pertinent parts of which read: 
“Every person who... aids or abets in the 
commission of any act herein declared to be 
acrime... shall be guilty of such offense. 
... This section must be read with Section 
13, Chapter 48, which defines who is to be 
termed an accessory. 


As to the relation between an accessory 
and a principal, the following was quoted 
from Pacheco v. People, 96 Colo. 401: “On 
numerous occasions, this court has held that 
an accessory may be charged as principal. 
There is no statutory distinction between 
accessories before the fact and principals. 
Mulligan v, People, 68 Colo. 17, 189 Pac. 5; 
Voris v. People, 75 Colo. 574, 227 Pac. 551. 
An accessory during the fact may be charged 
in the information as principal.” 


It was the Attorney General’s conclusion 
that when the applicable statutes are read 
in the light of the above-mentioned deci- 
sions, they require mandatory revocation of 
the operator’s license of one so convicted.— 
Opinion of the Colorado Attorney General, 
No. 2370-52, September 17, 1952. 


ee the financial respon- 
sibility statute the Insurance Commis- 
sioner is entitled to receive police accident 
reports and to mete out penalties in cases 
involving juveniles.—In answer to a two- 
part question put to him by the Insurance 
Commissioner, the Attorney General stated: 
“The purpose of Ch. 324, F. S. is reflected 
in its title ‘Financial Responsibility,’ and 
detailed in § 324.001. It is sufficient here to 
remark that the purpose of the law is to 
promote safety and provide financial secu- 
rity by operators of motor vehicles on the 
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public streets and highways of this state, 
whose responsibility it is declared to be to 
recompense others for injury to person or 
property caused by the operation of such 
motor vehicle. The administration of this 
regulatory law is charged to the Insurance 
Commissioner (§ 324.03). In the event the 
operator of a motor vehicle is involved in an 
accident, as contemplated by the law, he is 
required to evidence that he is able to an- 
swer in damages to the extent and according 
to the procedure prescribed by the law. The 
enforcement features of the law consist of: 
(1) suspension of an operator’s license to 
operate a motor vehicle in this state; and 
(2) certain criminal penalties in the event 
such an operator is found guilty of an act 
constituting a misdemeanor, as provided in 
§ 324.17.” 


The Attorney General called attention to 
Section 324.04 of the Florida Statutes, 1951, 
which requires that the director of the de- 
partment of public safety, and all the vari- 
ous law-enforcement officers of the state, 
submit within ten days after an accident 
covered by the financial responsibility stat- 
ute a written report to the commissioner. 


The Attorney General concluded: “None of 
these laws relating to dependent and delin- 
quent children and the jurisdiction of juvenile 
courts with respect thereto, is an impedi- 
ment to the Insurance Commissioner’s . 
carrying out all the regulatory provisions of 
Ch. 324, including the penalty of suspend- 
ing the driver’s license of dependent or 
delinquent children as above mentioned.”— 
Opinion of the Florida Attorney General, No. 
052-290, October 9, 1952. 


\EORGIA—Insurance business _trans- 
acted on federally owned military instal- 
lations is exempted from Georgia law.—In 
answer to the insurance commissioner's 
request for an opinion as to the applicability 
of Sections 56-502 and 56-519 of the 1933 
Georgia Code to the regulation of insurance 
sales on military installations, the Attorney 
General cited an opinion by the former 
Attorney General dated October 16, 1941, 
and reported in the opinions of the Attorney 
General of Georgia, 1941-43 edition at pages 
109-115. 


The Attorney General felt that this prior 
opinion was still good law and quoted the 
following with approval: “. the insur- 
ance laws of this State have no force and 
effect with reference to transactions carried 
on and completed upon any of the lands of 
the Federal Government owned and oper- 
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ated as forts, arsenals or military reserva- 
tions.” 


The insurance commissioner was cau- 
tioned by this statement: “You will note 
that the above opinion is based upon Gov- 
ernment-owned property only and does not 
cover military installations not located on 
property owned by the Government. This 
distinction, I believe, would be relevant to 
you in the enforcement of the insurance 
laws of Georgia since some military opera- 
tions are carried on in the State of Georgia 
on property which is not owned by the Fed- 
eral Government and would, therefore, be 
under the exclusive jurisdiction of the State 
Government except as to the functions of 
the Government itself."—Opinion of — the 
Georgia Attorney General, September _ 3, 
1952. 


Cs estate may not be 
held as an investment by an insurance 
company for more than five years.—A for- 
eign insurance company desired to purchase 
real estate in Kentucky as an investment 
and for the income that it would produce 
for a greater period than five years. Its 
attorney inquired of the Attorney General 
whether this action was safe or permissible 
in view of Section 192 of the Kentucky Con- 
stitution which reads: “No corporation 
shall be in business other than that ex- 
pressly authorized by its charter, or the law 
under which it may have been or hereafter 
may be organized, nor shall it hold any real 
estate, except such as may be proper and 
necessary for carrying on its legitimate 
business, for a longer period than five years, 
under penalty of escheat.” 


The Attorney General cited the case of 
German Insurance Company v. Commonwealth 
to Use of Louisville School Board, 141 Ky. 
606, 133 S. W. 793, as determinative of 
the question and pointed out that it has 
not been overruled or modified, but re- 
peatedly cited with approval. The opinion 
in this case is also important because its 
author, Judge Carroll, was a member of the 


constitutional convention that promulgated 
Section 192. 


From a reading of this opinion it will be 
seen that corporations in Kentucky under 
the provisions of Section 192 can only hold 
real estate that they occupy for the trans- 
action of their corporate business and when 
necessary to receive real estate in the liqui- 
dation of debt due them. They are not 
permitted to hold real estate for speculative 
or investment purposes for any period of 
time and when received in payment of debt, 
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they must dispose of it within five years. 
The only exception to this rule is that when 
the corporation determines that it will need 
additional real estate on which to erect 
buildings to take care of its administra- 
tive activities, it can purchase and hold real 
estate for that purpose—Opinion of the 
Kentucky Attorney General, October 1, 1952. 


INNESOTA—The word “insurer” 

may not be used in the name of a cor- 
poration formed under the Minnesota Busi- 
ness Corporation Act.—A corporation sought 
to organize under the provisions of the Minne- 
sota Business Corporation Act, Chapter 
301 of Minnesota Statutes with the name 
“X Insurers, Inc.” as the corporate name. 
The secretary of state inquired of the Attor- 
ney General as to the validity of this con- 
templated action. 


In reaching his conclusion the Attorney 
General declared: “Under M. S. 1949, 
§ 301.03, it specifically provides that insur- 
ance companies cannot be formed under the 
provisions of the Minnesota Business Cor- 
poration Act. 


“Sec. 301.05, Subd. 7, states: ‘No cor- 
poration formed under sections 301.01 to 
301.61 shall include in its corporate name 
any of the following words or phrases: 
bank, trust, insurance, building and loan, 
savings, or cooperative.’ 


“An ‘insurance company’ is a corporation 
or association engaged in insurance as prin- 
cipal (M. S. 1949, § 60.02, Subd. 4). An 
‘insurer’ is defined as ‘One who or that 
which insures; especially, a company or an 
individual that undertakes, for compensa- 
tion, to make good losses, . . . .” Funk 
& Wagnalls New Standard Dictionary of 
the English Language, p. 1275. 


“We realize that it may very likely be 
that the proposed corporation to which you 
refer does not intend to carry on the busi- 
ness of insurance as principal, but rather 
intends only to engage in the general sale 
of insurance. Nevertheless, the term ‘in- 
surers’ indicates that the company is going 
to act in the capacity of a corporation which 
is itself issuing contracts of insurance for 
compensation. We believe that it was the 
intent of the legislature in enacting § 301.05, 
Subd. 7, to forbid any corporation organized 
under the Minnesota Business Corporation 
Act to include in its name the word ‘insur- 
ance’ in order to prevent a ‘representation 
that the corporation was in the business of 
insurance as principal when in fact it was 
not and could not be due to the fact that 
a corporation of that type was not permitted 
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to be organized under the Minnesota Busi- 
ness Corporation Act. It is our opinion that 
the word ‘insurers’ would convey the same 
connotation.”—Opinion of the Minnesota At- 
torney General, June 19, 1952. 


State officers and employees may be in- 
sured under group policy covering polio- 
myelitis—The Attorney General replied to 
the inquiry submitted by the insurance com- 
missioner as follows: “M.S. A. Sec. 471.61, 
Subd. 2 authorizes the state, through the 
insurance board, consisting of the governor, 
the commissioner of insurance and the state 
treasurer, to insure its officers and employes 
under a policy of group insurance covering 
several forms of insurance. Among them is 
health insurance. 

“Therefore, in my opinion the state may, 
through the above referred to board of in- 
surance, insure a group of officers and em- 
ployes of the state under a policy covering 
so-called polio insurance, which is one form 
of health insurance authorized by the above 
cited section. 

“If the board in the exercise of its dis- 
cretion enters into a contract for such a 
policy, there may be deducted by the state 
auditor from the salary or wages of any 
officer or employe who elects to become so 
insured and who by his or her written 
order so directs, the individual share of 
premiums required to maintain such in- 
surance, and the auditor may issue his war- 
rant therefor to the insurer.”—Opinion of 
the Minnesota Attorney General, September 
24, 1952. 


YOMING—tThe Insurance Commis- 
sioner may invoke court aid to enforce 
rules and regulations pertaining to policy 
forms and license revocation.—The Insur- 
ance Commissioner notified a certain in- 
surance company that because one of its 
policies was “not lawful under our statutes,” 
that particular policy was to be discontinued. 
After receiving an explanatory letter, the 
company agreed to stop the sale of this 
policy and notified its agents to this effect. 
Subsequent to these events, an agent of 
the company was discovered to be soliciting 
policyholders for this unlawful policy. Spe- 
cifically, the Commissioner wanted to know 
(1) “What remedy is available under the 
statutes against the insurance company or 
its agents”? and (2) “Under the circum- 
stances related above, do I have authority 
to revoke the license of the company or the 
offending agent, or both?” 
The Attorney General began his answer 
by recalling that the insurance business is 
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one that is affected with a public interest 
and thus is subject to regulation by the 
state. In recognition of this general policy, 
the legislature enacted statutes relating tc 
the control of insurance companies. Thus, 
Section 52-1023, Wyoming Compiled Stat- 
utes, 1945, provides that the Insurance 
Commissioner may make inquiries to an 
insurance company in the interest of the 
public good. Section 52-512 empowers the 
commissioner, in the case of life insurance, 
to disapprove the form of any policy which 
does not conform to the laws of Wyoming 
and the company is not allowed thereafter 
to issue the offending policy. The Commis- 
sioner in relation to capital requirements is 
vested with a measure of discretion in 
granting or withholding authority to a con- 
cern wishing to do business in Wyoming. 
Section 52-306, Wyoming Compiled Stat- 
utes, 1945, states: “The commissioner. 
through the attorney general, may invok« 
the aid of the courts . . . to enforce any 
proper order made by him or action taken 
by him, but nothing in this Act (§§ 52-301— 
52-515) shall be construed to prevent the 
company or persons affected by any order 
or action of the commissioner or any 
person acting in his behalf and at his in- 
stance, from testing the validity of the same 
in any court of competent jurisdiction ... .” 


The conclusion of the Attorney General 
as to insurers was that the commissioner’s 
remedy against them lay in recourse to the 
courts on the ground that “this conclusion 
would seem justified since the legislature 
has provided that an insurance company 
may resort to our courts in order to test 
the validity of administrative rulings made 
by the insurance commissioner.” 

As to the question of the revocation of 
the agent’s license, the Attorney General 
cited Sections 52-301 and 52-303 of the Wyo- 
ming Compiled Statutes, 1945, which relate 
to this matter. He concluded this problem 
with: “Under the statutes the causes which 
will affect a revocation of an agent’s license 
age: 1) that such agent is unworthy; 2) 
that such agent is incompetent; 3) that such 
agent has not held himself out in good 
faith as an insurance agent. 


“In answer to your second interrogator) 
ve feel that actual fraudulent misrepresenta- 
tions by the agent to a prospective policy- 
holder would be ‘unworthy’ as that term is 
used in our statutes. However, the evi- 
dence used at a hearing to revoke an agent’s 
license must be similar to the evidence which 
would be presented to a court.”—Opinion 
of the Wyoming Attorney General, August 
8, 1952. 
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lilinois Issues Rules and Regulations 
Regarding Accident and Health 


In a bulletin directed to all fraternal bene- 
fit societies doing business in Illinois (Exec- 
utive Bulletin 572), the Illinois Director of 
Insurance issued rules and regulations ap- 
plicable to the writing of health and accident 
insurance under Article XX of the Illinois 
Insurance Code. These regulations control 
the writing of such business by all domestic, 
foreign and alien fraternal benefit societies, 
except those societies providing exclusively 
for benefits in case of death or disability 
resulting solely from accident and which 
do not obligate themselves to pay natural 
death or sick benefits. 


These rules are as follows: “1. No society 
shall write accident and health insurance 
unless authorized to do so by its articles of 
incorporation, constitution or by-laws. 

“2. Every society which writes accident 
and health insurance shall establish and main- 
tain entirely separate accounts for all transac- 
tions pertaining to its accident and health busi- 
ness, to which accounts shall be credited all 
moneys collected for accident and health in- 
surance contracts and the accretions thereon 
and to which accounts shall be charged or al- 
located all losses and expenses incurred in 
connection with such contracts and all divi- 
dends paid, if any. 

“3. Every society must provide for the 
payment on accident and health contracts of 
premiums, assessments or contributions which 
together with the accretions thereon shall 
be sufficient to provide for the claims, re- 
serves, expenses and other liabilities attrib- 
utable to such accident and health contracts. 

“4. No part of the money collected for 
any purposes other than accident and health 
contracts and no part of the accretions thereon 
shall be transferred to the accident and health 
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accounts or be used to pay any loss or ex- 
penses of the accident and health business 
or to maintain the required reserves thereon 
except that before any society commences 
the writing of accident and health insurance, 
the supreme legislative and governing body 
may authorize the transfer of a reasonable 
amount from the unassigned funds of the 
society to the accident and health fund. This 
transfer shall be for the purpose of defraying 
the necessary and incidental expenses of 
setting up the accident and health fund and 
for a period not in excess of three years 
may be drawn upon, if necessary, to main- 
tain such fund in a solvent condition, after 
which period the residue, if any, shall be 
returned to the fund from which transferred. 


ac 


5. Any deficiency in the accident and 
health accounts shall be apportioned only 
to the accident and health contracts, except 
only as provided in No. 4 above, and prompt 
action shall be taken to eliminate such de- 
ficiency. 


“6. Any society may provide that all or 
any part of the surplus in the accident and 
health accounts may be transferred to and 
become a part of any other accounts of 
the society.” 


Texas Approves Endorsement 
Excluding Liability 
to Migrant Cotton Pickers 


An order approving a filing by a casualty 
insurance company of an endorsement known 
as Texas GL-159 has been entered by the 
Texas Board of Insurance Commissioners. 
This endorsement, which may be attached to 
the Farmers Comprehensive Personal Liability 
Policy, reads as follows: “In consideration 
of the reduced premium at which this policy 
is issued, it is agreed that no protection is 
provided to the insured nor any other person 


759 


for liability for injuries to cotton pickers or 
choppers not living on the premises described 
in Item I of the declaration, whether they 
be employees of the insured, independent 
contractor, or any other person.” 


On policies carrying this endorsement, the 
board will allow a reduction of 1 per cent 
of the premium charged, excluding the pre- 
mium developed by employers liability cov- 
erage. 


New Reinsurance Regulation 
for New York 


A new regulation replacing former Regu- 
lation 17 has been promulgated by the New 
York Superintendent of Insurance. While 
the new regulation is similar to the one it 
supersedes, it has been broadened to reflect 
the amendment of Section 77(1) of the 
Insurance Law enacted by the 1952 Legis- 
lature. The change effected by this new 
regulation is that it requires that reinsurance 
made, ceded, renewed or becoming effective 
after September 1, 1952, shall be payable to 
the liquidator or receiver in the event of 
insolvency if credit for such reinsurance is 
to be given to the ceding insurer. 


In detail, the wording of item 1 of the 
new regulation is the same except for dates 
but contains the following addition: “directly 
to the ceding insurer or to its liquidator, re- 
ceiver or other statutory successor, except 
as provided by Section 315 of the Insurance 
Law or except (a) where the contract spe- 
cifically provides another payee of such re- 
insurance in the event of the insolvency of 
the ceding insurer and (b) where the assum- 
ing insurer, with the consent of the direct 
insured or insureds, has assumed such policy 
obligations of the ceding insurer as direct 
obligations of the assuming insurer to the 
payees under such policies and in substitution 
for the obligations of the ceding insurer to 
such payee.” 

Item 2 is exactly the same with the ex- 
ception of the dates mentioned therein. The 
only changes made in item 3 by the new 
regulation are the effective date and the 
following addition: “and that any payments 
to be made by the assuming insurer under 
reinsurance made, ceded, renewed or other- 
wise becoming effective after September 1, 
1952, shall be made directly to the ceding 
insurer, or to its liquidator, receiver or other 
statutory successor, except as provided by 
Section 315 of the Insurance Law or except 
where the contract specifically provides an- 
other payee of such reinsurance in the event 
of the insolvency of the ceding insurer and 
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where the assuming insurer, with the con- 
sent of the direct insured or insureds, has 
assumed such policy obligations of the ceding 
insurer as direct obligations of the assuming 
insurer to the payees under such policies in 
substitution for the obligations of the ceding 
insurer to such payees. .. .” 


The concluding questions (a) and (b) are 
unchanged in the new regulation. The for- 
mer Regulation 17 contained an item 4 which 
this new Regulation 17 has incorporated as 
the conclusion of its item 3. The item that 
terminates the new regulation is unchanged 
from the former one in wording but it is 
numbered as item 4 whereas it formerly was 5. 


Nevada Countersignature 
Provision Construed 


In Department Ruling No. 2-3 the Insur- 
ance Commissioner announces that because 
of the misunderstandings and disagreements 
within the insurance industry as to the 
proper interpretation to be placed on Section 
154 of the Nevada Insurance Code, there is 
need of a definite guide. That is the pur- 
pose of this ruling. By this ruling, Depart- 
ment Ruling No. 2-3, it is ordered that: “1. 
The basis of computing the five percent 
countersignature fee shall be the premium as 
expressed in the policy, and 


“2. In those instances of premium adjust- 
ment because of cancellation of the policy, 
end of policy period audit, etc., adjustments 
of the commissions paid or unpaid will be 
made between the parties concerned. We do 
not feel that any agent, general agent, broker 
or company should make a general practice 
of withholding payment of the five percent 
countersignature commission until the end 
of such policy periods.” 


The pertinent portions of Section 154 of 


the Nevada Insurance Code read: “All 
policies of insurance for or on behalf of 
any insurance company doing the kind or 
kinds of business in classes 2 and 3 of 
section 5, on any property or insurance 
business activities or interests located within 
or transacted within this state, shall be coun- 
tersigned by an agent licensed under this 
act. On such business produced by 
a nonresident agent or broker and which 
requires the countersignature of a resident 
commissioned agent of this state there shall 
be a division of the usual customary com- 
mission between the nonresident producing 
agent or broker and the resident counter- 
signing commissioned agent which shall pro- 
duce for the latter a commission of at least 
five (5%) percent of the premium. * 
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The Warsaw Convention Compared 
with Our System of Law 


The Social Impact of the Warsaw Con- 
vention. Harold J. Sherman. Exposition 
Press Inc., 386 Fourth Avenue, New York 
16, New York. 1952. 156 pages. $3. 


The premise of this book is that the 
provisions of the Warsaw Convention that 
limit the liability of air carriers for personal 
injuries or death of passengers in aircraft 
accidents to 125,000 French gold francs 
($8,291.87) are at odds with our Bill of 
Rights. The main contention of the author 
is that so far as the Warsaw Convention 
restricts the amount of recovery, it uncon- 
stitutionally deprives American citizens of 
their right of jury trial as to their actual 
damages in excess of the arbitrary limit. 


This book is a consequence of the liti- 
gation that grew out of the crash of the 
airliner “Yankee Clipper” in Lisbon Bay on 
February 22, 1943. Mr. Sherman is a lawyer 
whose clients were the widow and next of 
kin of a passenger killed in this crash. 
When both the New York state courts and 
the United States Supreme Court, without 
handing down any opinion, summarily re- 
fused to grant a review of the case (Lee 
et al. v, Pan American Airways, Inc., 339 
U. S. 920 (1950)), the author felt that a 
dangerous precedent had been created which 
must be overcome. He seeks to accomplish 
this first, in Part I of the book, by demon- 
strating that the Lee decisions are erroneous 
in principle and second, in Part II, by out- 
lining a method to reform the Warsaw 
Convention by remedial action at either ju- 
dicial or political levels. 


Contained in this work are extensive quo- 
tations from the report of the State Depart- 
ment to the Senate, and from the letter of 
the Department of Commerce which recom- 
mended joining the Warsaw Convention. 


Books and Articles 
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It is said that they reveal that the interests 
of the powerful air travel companies were 
of greater concern to the government than 
the rights and safety of the passengers. 

One of the most interesting features of 
this volume is the 1l-page index. This in- 
dex is so arranged that one may locate 
material by topics, case names, book names 
or authors. It can be seen that such an 
index facilitates greatly any reference work 
that may be desired. 

While The Social Impact of the Warsaw 
Convention is of interest to the general 
public, or perhaps, only to those in the legal 
profession, still it is of greatest interest to 
those specialists in aviation law. 


Unemployment Compensation 


A Review of the Financial Experience and 
Actuarial Requirements of the Minnesota Un- 
employment Compensation Program Including 
an Economic Survey of Minnesota. Bureau 
of Economic and Business Research, Temple 
University School of Business and Public 
Administration, Philadelphia 22, Pennsyl- 
vania. 1952. 436 pages. 

The fact that unemployment tax receipts 
were less than benefits paid in 1949 and 
1950, both years of relatively high employ- 
ment, raised a serious question concerning 
the adequacy of the financial policy and 
legislation governing the Minnesota unem- 
ployment compensation program. At the 
recommendation of the Minnesota Division 
of Employment and Security, the 1951 legis- 
lature adopted an amendment to the unem- 
ployment compensation law authorizing the 
director to make a special study of the 
Minnesota unemployment compensation fund. 
This book is a result of a study of the 
historical function of the program, along 
with an analytical examination of the eco- 
nomic and legislative trends presently and 
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potentially affecting unemployment com- 
pensation in Minnesota. 


ARTICLES 


Articles of interest in other 
legal publications 


Reasons for War Clauses . Because 
the mortality tables upon which the pre- 
miums for standard life insurance policies 
do not make provision for the extra hazard 
of war or other unusual risks, some method 
of excluding this risk must be adopted by 
the insurers. If no provision were made for 
meeting this extra hazard, either by charg- 
ing suitable premiums or by limiting the 
benefits payable, solvency and ability of 
companies to pay their losses might be 
impaired. 

How this is accomplished—and with what 
results—is the basis of an article by an attor- 
ney who is a member of the Wisconsin and 
United States Supreme Court bars. In con- 
nection with judicial interpretation of war 
clauses, which are divided into “status” and 
“result” types, the author states: “Strangely 
enough, the courts have reached different 
conclusions on similar fact situations, Where 
the phrase ‘engage in service’ has been 
used, the courts have sometimes held it to 
be a result clause and sometimes a status 
clause in cases where the causes of death 
were pneumonia, or influenza, or motor 
vehicle accidents.”—Otjen, “War Clauses,” 
Journal of the American Society of Chartered 
Life Underwriters, September, 1952. 


What Should One Do? . . . In a col- 
laboration by a Yale law professor and a 
New York attorney it is stated that, as a 
general proposition, it is not essential to a 
party’s case that he prove or otherwise 
show what his opponent should have done 
under the circumstances. It is enough to 
show what he did, and what the circum- 
stances were. It then becomes the jury’s 
duty to determine whether the party failed 
to act as a reasonable man would have acted. 

This view is presented in the first of four 
major divisions of this article under the 
heading of “The Jury’s Own Judgment— 
What They May Determine upon Common 
Knowledge and Experience.” The titles of 
the other three sections are “The Court’s 
Judgment,” “Custom and Habit” and “Opin- 
ion by Lay or Expert Witnesses.” 

In the second of these topics attention is 
called to the school of thought the chief 
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exponent of which was the late Mr. Justice 
Holmes, which favors the progressive work- 
ing out of detailed minimum and maximum 
standards of conduct as situations continue 
to recur and become crystallized. The court 
accomplishes this by its own notion of what 
is proper. However, the authors point out, 
this view has never become widely accepted 
by the courts and has lost ground in recent 
years. 

On the point of expert witness testimony 
the authors declare that the great weight 
of authority takes the broad view and re- 
ceives opinions from witnesses qualified by 
skill or training upon any subject unless 
the question is one which the average trier 
can resolve as well as an expert.—James 
and Sigerson, “Particularizing Standards of 
Conduct in Negligence Trials,” Vanderbilt 
Law Review, June, 1952. 


On Taking Chances . . . In an article 
on personal injuries of business invitees 
resulting from “open” and “obvious” con- 
ditions of business of property, the author 
is of the opinion that the responsibility of 
the occupier for negligence should not be 
limited because of any vague sort of con- 
sent. He states: “If the defendant is not 
to be liable for taking a chance unless he 
is negligent, then the plaintiff should not 
in theory be denied relief for taking a 
chance unless he is contributorily negligent.” 

This is only one of four conclusions 
reached by the writer after an examination 
of the boundaries of the defense of assump- 
tion of risk and the duty of the occupier 
or landowner to a business visitor with 
respect to these open and obvious condi- 
tions. Some effort was apparently made 
to determine to what extent such boundaries 
do not coincide. In each of the various 
aspects of the question the Restatement 
position is given first and elaboration made 
from there.—Keeton, “Personal Injuries Re 
sulting from Open and Obivous Conditions,” 
University of Pennsylvania Law Review, 
March, 1952. 


Retirement Plans .. . Wise choice of a 
pension plan is the subject of a recent article. 
The author, a planning consultant in the 
field, views the alternative arrangements 
from the viewpoints of both sides of the 
bargaining table-—Goldstein, “Current Prob- 
lems on Pension Plans,” Journal of the 
American Society of Chartered Life Under- 
writers, June, 1952. 
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President Gives Nod to Federal 
Aviation War Risk Insurance 


The President has given the go-ahead 
signal to the government’s program of avi- 
ation war risk insurance. His approval was 
given following a finding by Secretary of 
Commerce Charles Sawyer that aviation 
war risk insurance cannot be obtained on 
reasonable terms and conditions from com- 
panies authorized to do insurance business 
in the United States. The President’s ap- 
proval was disclosed in a release from the 
Department of Commerce, dated Septem- 
ber 29. 


The aviation war risk insurance program 
was set up by Public Law 47, enacted by 
the 82nd Congress and approved June 14, 
1951. The provisions of the law are amend- 
ments to the Civil Aeronautics Act of 1938. 
The law stipulated that its provisions could 
be activated only after a finding that war 
risk coverage was not obtainable from pri- 
vate companies. 

Secretary Sawyer has indicated that sev- 
eral months will be necessary to put the 
program into operation. When it is ready, 
details of the standard forms of under- 
writing agency agreements, applications, 
binders and policies, together with appli- 
cable rules, regulations and _ instructions, 
will be published in the Federal Register. 


Protection under the program would be 
limited to United States international car- 
riers and those foreign carriers engaged in 
operations in the interest of national de- 
fense or the national economy of the United 
States. As provided in the law, coverage 
would include aircraft hulls and cargoes, 
lives and personal effects of crew members 
and passengers, and other customary statu- 
tory or contractual obligations. Coverage 


The Coverage 


would not be extended to flights within the 
states and the District of Columbia. 


The law provides that single companies 
or groups of companies in the aviation 
insurance field may be employed as the 
underwriting agents for the government. 
Such companies may also be used in claim 
adjustment. The law provides for the allow- 
ance of fair and reasonable compensation 
to companies for their services but forbids 
the payment of any sum as a solicitation 
expense. 


Warns Vets of NSLI Expirations 


The GI term life insurance policies of 
1,200,000 veterans, valued at more than $10 
billion, will be lost forever during the next 
14 months unless these veterans take steps 
to reinstate them, the Veterans Adminis- 
tration warned recently. 


Of these policies, 1,100,000 are the eight- 
year term policies taken out during the 
last two months of 1944 and all of 1945, 
and 100,000 are the five-year term policies 
taken out in the last two months of 1947 
and all of 1948. All have been permitted 
to lapse through nonpayment of premiums. 


The veteran involved must, by his own 
initiative, reinstate his policy through the 
Veterans Administration. The VA sends 
no notice of expiration on lapsed policies. 
The date of expiration is figured from the 
(late of issue of each policy. 


Reinstatement is simple. If the period 
of lapse has been longer than three months, 
the veteran must pass a physical exami- 
nation. The payment of only two months’ 
premiums is required, one covering the 
month of grace coverage after lapse, the 
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PERSONS AND EVENTS 


The 1952 Mid-Winter meeting of the 
National Association of Insurance Com- 
missioners will be held December 7-11 
at the Commodore Hotel in New York. 

The eighth annual meeting of the 
National Association of Independent In- 
surers will be held November 20-21 at 
the Conrad Hilton Hotel, Chicago, Illinois. 
An interesting program is planned that 
will include talks by Commissioners Day 
of Illinois, Martin of Louisiana and Sout- 
hall of Kentucky Titles of two of the 
speeches to be made at the meeting are 
“Preservation of State Regulation of Insur- 
ance” and “Can the Motor Vehicle Accident 
Problem be Solved Through Legislation?” 


A. E. Hauschild, of the Security Mu- 
tual Life Insurance Company, has been 
elected chairman of the governing com- 
mittee of the Bureau of Accident and 
Health Underwriters. 


The National Association of Casualty 
and Surety Executives re-elected Harold 
P. Jackson, president of the Bankers 
Indemnity Company, as association presi- 
dent on October 7, Ray E. McGinnis, 
president of the Central Surety and 
Insurance Corporation, was elected vice 
president, and J. Dewey Dorsett was 
elected secretary-treasurer. George D. 
Mead, president of the Glens Falls Group 
of Insurance Companies, was re-elected 
chairman of the executive committee. 


Kenneth M. Hough of Anchor Casu- 
alty Company, was elected president of 





other for the premium month in which the 
application is submitted to the VA. 


For both groups, reinstatement is for 
five-year terms. A new law, passed by the 
last session of Congress, permits policy- 
holders to renew government life insurance 
every five years without a physical exami- 
nation at the premium rate for the then- 
attained age. 


Car Dealers Lose Fight 
to Be Insurance Agents 


General Motors dealers in Ohio lost the 
last round in their court battle to enable 
them to act as licensed insurance agents 
with the United States Supreme Court dis- 
missal of Motors Insurance Corporation v. 


764 


the Pacific Chapter of the Society of 
Chartered Property and Casualty Under- 
writers at the October meeting held 
October 27 at the Los Angeles Athletic 
Club. Other officers elected were W. E. 
Winebrenner, vice president; Neil Flam- 
mer, secretary; and Edgar Donaldson, 
treasurer. 


Seven insurance companies joined the 
Health and Accident Underwriters Con- 
ference at the October 6 meeting of the 
executive committee. The new members 
are the American United Life Insurance 
Company, Indianapolis, Indiana; Atlan- 
tic Life Insurance Company, Richmond, 
Virginia; Brotherhood of Railroad Train- 
men, Cleveland, Ohio; Home State Life 
Insurance Company, Oklahoma City, 
Oklahoma; Midland National Life Insur- 
ance Company, Watertown, South Da- 
kota; North American Life Assurance 
Company, Toronto, Canada; and the Old 
Republic Credit Life Insurance Com- 
pany, Chicago, Illinois. The actuarial 
firm of Harry S. Tressel and Associates 
of Chicago, Illinois, also joined the Con- 
ference as an associate member. 


Western Insurance Information Serv- 
ice, with Donald F. Sager as executive 
secretary, has been formed to coordinate 
the public relations and educational efforts 
of the casualty insurance industry in 
California. Offices of the service are 
located at Room 906, 3440 Wilshire 
Boulevard, Los Angeles 5, California. 


Robinson (37 AUTOMOBILE Cases 721, 727) for 
want of a substantial federal question. 

The court fight was over the constitution- 
ality of the authority of the Ohio superin- 
tendent of insurance to revoke licenses of, 
and to refuse licenses to, automobile dealers 
and salesmen who had been nominated by 
the insurer as its agents. 

A 1935 amendment to Section 644 of the 
Ohio General Code set out as a condition 
of issuing a license, that the superintendent 
should be satisfied that the appointee does 
not intend principally to solicit or place in- 
surance on property for which he is agent or 
vendor. After determining through a ques- 
tionnaire that most of the policies written 
by the agents of the insurance corporation 
covered automobiles sold by them, the su- 
perintendent began to revoke their licenses. 
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The contention of the insurance corpora- 
tion that the effect of the statute would be 
to destroy their insurance business in Ohio 
and would unconsitutionally deprive their 
agents of the right to engage in the insurance 
business was denied by the court which 
held that the statute did not deprive anyone 
of the right to secure a license to sell in- 
surance but was a proper legislative restriction 
to avoid special privileges being enjoyed or 
of which special advantages may be taken. 


Insurance in Iceland 


The following sketch on the insurance 
industry in Iceland was prepared by the 
Insurance Staff of the Office of Interna- 
tional Trade in the United States Depart- 
ment of Commerce: 


At present there are no laws or regula- 
tions in Iceland specifically applicable to 
the insurance industry. In general, insur- 
ance companies are subject to legislation 
governing all types of corporations, but 
such legislation contains no special provi- 
sions affecting insurance companies. For- 
eign insurers wishing to operate in Iceland 
are required to register and become licensed 
and appoint a general agent with full 
powers to represent the company in Ice- 
land. Foreign firms are required to main- 
tain assets in Iceland to the minimum of 
10,000 kronur, either in cash or property, 
as security against obligations incurred in 
Iceland. There appear to be no require- 
ments as to qualifying deposits, minimum 
capital, reserves or investments. Automo- 
bile third party liability insurance is com- 
pulsory and must be carried with a registered 
insurance company. 


There are reportedly ten locally owned 
insurance companies and one professional 
reinsurance company. Of the ten direct- 
writing companies, three write all of the 
commonly written branches of life and 
nonlife insurance, while four write only 
nonlife. One company, government-estab- 
lished, handles all fire insurance on build- 
ings, outside the City of Reykjavik, which 
are reportedly required by law to be in- 
sured with it. A second government- 
established company operates through a 
federation of small mutual companies through- 
out the country set up to handle com- 
pulsory all-risk insurance on fishing craft 
up to 100-gross registered tons; there is 
also a mutual insurance company set up 
by the Union of Icelandic Steam Trawler 
Owners, handling all-risk insurance on 
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trawlers. The one professional reinsurance 
company was set up in 1939 by the govern- 
ment and the leading Icelandic insurance 
companies, the purpose evidently being to 
provide alternative reinsurance facilities and 
to insure Icelandic ship crews. At present, 
ownership is held 45 per cent by the Icelandic 
Government, 45 per cent by shipowners and 
others, and 10 per cent by three local 
insurance companies. Besides its reinsur- 
ance operations, the company still insures 
crews on larger merchant and fishing ves- 
sels, this being its only direct-writing 
activity, and since 1949 has maintained an 
agency in London. According to reports, 
11 foreign insurers are represented in Ice- 
land, including four British, three Danish, 
two Norwegian and one each Swedish and 
Dutch. 

Consolidated over-all insurance statistics 
and results of company operations in Ice- 
land in the various branches of insurance 
are not available. The following data have 
been compiled from 1949 and 1950 annual 
accounts of the three largest Icelandic in- 
surers; no information is available regard- 
ing the other Icelandic insurers or foreign 
insurers. Assets of the three largest Ice- 
landic insurers totaled 58 million kronur 
at the end of 1950, as compared with 43.5 
million in 1949, Total premiums reported 
were 33 million kronur in 1950 and 26 
million in 1949; 1950 premiums, expressed 
in millions of kronur, were as follows (1949 
premiums are in parentheses): life insur- 
ance, 2.7 (1.7); fire, 9.6 (7.8); marine, 15.3 
(10.5); and automobile, 5.4 (6.0). Total 
losses reported were 19 million kronur in 
1950 and 19.3 million kronur in 1949; 1950 
losses, expressed in millions of kronur, were 
as follows (1949 premiums are in paren- 
theses): life insurance, 0.5 (0.4); fire, 6.6 
(9.0); marine, 7.7 (5.8); and automobile, 
4.2 (4.1). 

Iceland’s social insurance system pro- 
vides for compulsory accident (occupational 
and nonoccupational) insurance, health in- 
surance, old-age and disability insurance, 
family allowances and allowances for ma- 
ternity and for children. Under the Social 
Security Act of 1946, the administration 
of these different branches, except for health 
insurance, was combined and centralized 
in the hands of one organization, the 
Social Security Institution (Tryggingastofnun 
rikisins). The institution is run by a director 
who is appointed by the Minister of Social 
Affairs and operates under supervision of the 
Ministry. Health insurance was made com- 
pulsory under a ‘1951 law for all persons be- 
tween the ages of 16 and 67, and such 
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persons are required to insure themselves 
with the local sick-benefit society of their 
community. According to one estimate, 
the cost of the social security program is 
about 9 per cent of the .national revenue. 


Total income of the Social Security In- 
stitution and of the various sick benefit 
societies was estimated at 100 million kronur 
in 1951, as compared with 84 million in 
1950. Principal sources of income of the 
Social Security Institution were premiums 
paid by insureds and contributions paid by 
the national government, followed by con- 
tributions by local governments and em- 
ployers of insured persons. Income of 
sick-benefit societies was received 60 per 
cent through premiums paid by insureds 
and 40 per cent through governmental con- 
tributions. Principal social security ex- 
penditures were for pensions; in 1951, 8,100 
persons received old-age pensions totaling 
34 million kronur, and 2,800 persons re- 
ceived disability pensions totaling 10.5 
million. 


Iceland has entered into several social 
security agreements with other northern 
European countries. Under a convention 
entered into in 1949 with Finland, Den- 
mark, Norway and Sweden, each country 
agreed to grant old-age pensions recipro- 
cally to citizens of any of the five countries 
(old-age pensions are payable in Iceland 
at age 67). Two conventions concluded 
in 1951 provide for reciprocity with respect 
to children’s allowances and assistance to 
needy persons. 


Court to Decide Applicable Law 
for Railroader Injured Afloat 


Which is more determining—the nature 
of an employee’s job or the locality of the 
accident—in deciding under which specific 
federal law an injured railroad employee 
may bring suit for damages? The United 
States Supreme Court has agreed to decide 
this question in granting certiorari in The 
Pennsylvania Railroad Company v. O'Rourke 
(CCH WorkMeEn’s CoMpENSATION Law RE- 
PORTER §[ 5177). 


A railroad brakeman, employed in the 
yards, whose duties were to place freight 
cars so as to make freight trains, from time 
to time released the brakes on or coupled 
the freight cars located on car floats in 
navigable waters. He was injured while re- 
leasing a defective handbrake upon one of 
such cars preparatory to its removal from a 
car float. 
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The district court dismissed his suit, brought 
under the Federal Employers Liability Act 
and alleging violations of the Safety Appli- 
ance Act. Basing the dismissal upon Nogu- 
eira v. New York, New Haven and Hartford 
Railroad Company, 281 U. S. 128, the court 
said that the locality was determining and the 
brakeman’s remedy was exclusive under the 
Longshoremen’s and Harbor Workers’ Com- 
pensation Act. 

This was reversed by the Second Circuit 
Court of Appeals which held that the claim- 
ant’s employment was peculiar to railroad- 
ing and that the locality of an accident is 
not the sole and conclusive test of maritime 
employment. 


State Insurance Requirements 
Not Binding on Interstate Bus 


A New Jersey statute empowering the 
board of public utility commissioners to 
require public liability insurance of interstate 
passenger carriers is inoperative where it 
conflicts with federal regulation covering 
the same subject in a similar manner using 
similar terms. The passenger carrier in the 
instant case had been granted approval as 
a self-insurer by the Interstate Commerce 
Commission, In its operation through New 
Jersey, it received or discharged passengers 
but did not transport any passengers be- 
tween points in the state. Since its opera- 
tions were solely interstate in character, the 
court held that it did not have to file proof 
of insurance as required by the public utility 
board.—Pennsylvania Greyhound Lines, Inc. 
v. Board of Public Utility Commissioners. 
United States District Court, District of 
New Jersey, September 25, 1952. 9 Frperat 


Carrier Cases ¥ 80,798. 


Certiorari Granted in Two 
Employer’s Liability Cases 


The United States Supreme Court has 
granted certiorari in two cases relating to 
employer’s liability, and has denied certiorari 
in four. 

The cases in which certiorari was granted 
are the following: 

Stone v. New York, Chicago and St. Louis 
Railroad Company (CCH Workmen’s Com- 
PENSATION LAW Reporter { 5195). The 
Court has agreed to hear an appeal from 
the Missouri Supreme Court which held 
that there was no submissible question of 
negligence where a section foreman told a 
section hand to pull harder in removing an 
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obstinate railroad tie and where the section 
hand wrenched his back. Negligence is predi- 
cated on what should have been anticipated, 
rather than on what happened and the foreman 
had no reason to imagine that the claimant 
would pull beyond the limit of his endur- 
ance. A jury award of $50,000 was vacated. 


Pope v. Atlantic Coast Line Railroad Com- 
pany (CCH WorkMeEn’s CoMPENSATION LAw 
REPORTER § 5219). The issue to be decided 
here is whether or not a state court can 
enjoin a resident employee from bringing 
an action for personal injuries under the 
Federal Employers Liability Act in the 
courts of another state. The employee, who 
lives and was injured in Georgia, brought 
suit in a state court of Alabama. The 
Georgia Supreme Court held a state court 
has the right to enjoin such a suit under 
an application of the doctrine of forum 
non conveniens. 

The cases in which certiorari was denied 
are as follows: 

Jarossewskiv v. The Central Railroad Com- 
pany of New Jersey (CCH WorkMen’s 
CoMPENSATION LAW Reporter § 5207). The 
New Jersey Supreme Court upheld a re- 
versal of a jury verdict, which reversal held 
that there was a failure of proof of negligence 
by the employer where a freight train door, 
apparently defective, dropped on the em- 
ployee while he was inspecting the car. 

Wabash Railroad Company v. Byler (CCH 
WorKMEN’S COMPENSATION LAW REPORTER 
£5200). The Eighth Circuit Court of Appeals 
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estimated that it would cost over $2 million 
a year to administer such a plan in New 
York, 

(6) The inexperience of state adminis- 
trators would permit overcharging by garages, 
etc. (This is said to have been the case in 
Saskatchewan. ) 

(7) Private insurance companies are now 
offering extended medical coverage which 
pays without consideration of fault. 


(8) The administrators of the plan would 
be subject to political pressure on payments 
and rates. (This is said to have been the 
case in Saskatchewan.) 

(9) If it is government insurance, it is 
socialistic and contrary to the basic princi- 
ples underlying the development of the 
\merican economy. 


Report to the Reader 


reversed and remanded a jury verdict for the 
railroad, which verdict has been based on the 
issue of contributory negligence where a switch- 
man, who had hopped aboard three cars 
being shunted in the yards, had not been 
able to apply the hand brakes in time to 
prevent a collision which threw him to the 
ground. The reversal held that the Safety 
Appliance Act had swept out all issues of 
contributory negligence under the Federal 
Employers Liability Act. 

Richmond Fredericksburg and Potomac 
Railroad Company v. Brooks (CCH Work- 
MEN’S COMPENSATION LAw Reporter § 5227). 
The District of Columbia Court of Appeals 
upheld a jury verdict in favor of a brake- 
man who was injured by being thrown to 
the floor of the caboose when the conductor 
applied the brakes by means of an emer- 
gency valve. Instructions to the jury were 
that under the Safety Appliance Act, the 
“train brakes must operate efficiently,” and 
that if they were to find inefficient operation, 
then the defendant would be liable irrespec- 
tive of negligence. 

The Pennsylvania Railroad Company v. 
Donnelly (CCH WorkMen’s COMPENSATION 
Law Reporter { 5186). The Illinois Su- 
preme Court had ruled that where a rail- 
road man had been thrown from and pinned 
under a railroad car by an_ unexpected 
movement of the cars, the fact that the 
coupling equipment failed to work was 
sufficient to establish negligence against 
the railroad under the Safety Appliance 
Act. 


Continued from page 724 | 
(10) The compensation principle applies 


just as logically to home accidents and 
other causes of social loss. 


(11) “If it is truly social legislation, 
it should be borne by all the people and 
not solely by the motorist.” 


Compulsory Automobile Insurance 


The Massachusetts compulsory automo- 
bile insurance law became effective in 1927. 
Since that time most states have given 
serious consideration to the plan. At least 
18 legislative committees and commiss ons 
have been set up to give serious study to 
the matter, but, thus far, Massachusetts is 
the only state with a compulsory system, 
although New York does require insurance 
for minors. 
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The Massachusetts law requires that be- 
fore a car owner can register his vehicle 
he (1) be insured against bodily injury of 
$5,000/$10,000, (2) present a surety bond 
giving the same protection or (3) put up 
the security, in the form of cash or other 
collateral. 


The Commissioner of Insurance is au- 
thorized to establish classifications of risks 
and premium charges for the compulsory 
insurance. 


A board of appeals also was set up to 
hear individuals who have had insurance 
cancelled or refused by insurance companies. 
The board is empowered to decide that such 
action by an insurance company is un- 
reasonable and order it to issue or rein- 
state a policy. 


The Massachusetts law (1) does not apply 
to out-of-state cars; (2) does not apply out- 
side the state; (3) does not apply to acci- 
dents occurring on private property such 
aS garages, service stations, private parking 
places and private driveways; (4) does not 
cover guest occupants; (5) cannot apply to 
willful violators such as “insurance dodgers” ; 
(6) applies only to bodily injury and not 
property damage; (7) does not apply where 
the individual causes his own injury or 
injury to a member of his family; and 
(8) does not apply to hit-and-run drivers. 


The proponents of compulsory automo- 
bile insurance make the following points: 


(1) The first victims of negligent drivers 
are protected, whereas the first victims are 
not protected by safety responsibility laws. 

(2) A compulsory law would not have 
to have many of the gaps in coverage the 
Massachusetts law has, such as not apply- 
ing to property damage and guest occupants; 
other criticisms apply to safety responsi- 
bility laws, too. 

(3) Public-opinion polls indicate that the 
public favors compulsory insurance. 


(4) Massachusetts seems to consider its 
program successful. 


(5) Even if insurance were compulsory, 
companies could still pool bad risks under 
an assigned-risk plan and even deprive 
those with particularly bad accident records 
of insurance, while leaving the main burden 
of keeping the bad driver off the road to 
licensing officials. 


The opponents of compulsory insurance, 
including the insurance companies them- 
selves, use the following arguments: 


(1) “The public is better served under 
safety responsibility laws.” The extent of 
coverage obtained under the modern-type 
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safety responsibility law is used to support 
this point. For example, the Report on 
New York of the Insurance Industry Com- 
mittee on Motor Vehicle Accidents says it 
is estimated from the reports of the Motor 
Vehicle Commissioner of New York that, 
as of December 31, 1950, automobile lia- 
bility insurance was carried on 94 per cent 
of the automobiles registered in New York. 
Also, in 1950 more than 7,200 uninsured 
New York motorists deposited security in 
excess of $1,300,000. 

Moreover, the insurance companies say 
that in states with safety responsibility 
laws, car owners buy more complete pro- 
tection than they do in Massachusetts where 
the law is compulsory. Fewer Massachu- 
setts motorists are said to buy in excess 
of the required $5,000/$10,000 bodily injury 
limits than in any other state, even though 
the basic limits are the same. Automobile 
medical payments insurance is purchased 
with about 54 per cent of the automobile 
liability policies issued outside of Massa- 
chusetts, but it is purchased with only 
about 35 per cent of the statutory policies 
in Massachusetts. Outside of Massachusetts 
all automobile bodily injury liability cover- 
age includes liability with respect to guests 
carried in the car, but in Massachusetts 
this provision was dropped to permit the 
lower rates promised in a gubernatorial 
campaign. 


Safety responsibility laws, unlike com- 
pulsory insurance, apply to nonresidents in 
that they deny the use of their highways 
to nonresidents who do not meet the insur- 
ance requirement or deposit-of-security re- 
quirements in the event of accident. Also, 
at least seven states have reciprocal provi- 
sions which can result in a nonresident 
losing his driving privileges in his home 
state as well. 

Under safety responsibility laws, the pub- 
lic benefits from competition among differ- 
ent groups of insurers and independent 
insurers, whereas in Massachusetts there 
is an identity of classification, rate and 
coverage. 

(2) Compulsory automobile insurance 
does not bring monetary relief to all who 
are injured, as was pointed out above under 
the section on the limited coverage of the 
Massachusetts law. 


(3) “Political pressures inimical to the 
public welfare are inherent in any system 
of compulsory automobile liability insurance. 


The insurance companies believe that the 
experience of Massachusetts shows this. 
There, an insurance commissioner resigned 
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when a governor put pressure on him to 
promulgate lower rates than he thought 
justified. There, also, a reduction in com- 
pulsory rates was promised by a successful 
candidate for governor who got lower rates 
by taking the guest clause out of the re- 
quired coverage. In 1930 the people of 
Massachusetts voted down a referendum 
which would have eliminated all differences 
in rates between different sections of the 
state. 


(4) Compulsory insurance naturally leads 
to agitation for uniform rates by high-rate 
areas. 


(5) With compulsory insurance, the de- 
mand for lower rates may lead to a monop- 
olistic or competitive state fund which 
would put the state in the insurance business. 

The general manager of the Association 
of Casualty and Surety Companies is quoted 
as saying in his 1951 report that “if the 
present crusade to enact more compulsory 
automobile insurance law succeeds, auto- 
mobile liability insurance may well be writ- 
ten by the states instead of the free enterprise 
insurance companies. When a substantial 
number of states have placed statutes upon 
their books which say to every motorist 
that they must carry insurance, it won’t be 
long before the people reply, ‘All right, but 
you write it for us at cost.’ ” 


(6) Compulsory insurance gives rise to 
fraudulent claims. The North Dakota legis- 
lative study on automobile liability insur- 
ance quotes Massachusetts Commissioner 
of Insurance Harrington as saying: “Through 
the years of compulsory insurance, fre- 
quently, charges of collusive and ficticious 
claims have been made and not without 
foundation.” 


(7) Compulsory automobile insurance may 
also lead to increased claim consciousness, 
because everybody will know that everyone 
else has insurance and think the insurance 
company can well afford to pay them re- 
gardless of the validity of their claim. This, 
in turn, would result in increased costs, 
higher rates and more crowded conditions 
in the courts. 


Unsatisfied Judgment Funds 


Under the North Dakota law, if an in- 
jured party is not able to collect from a 
financially irresponsible person on a claim 
exceeding $300, he may apply to a judge of 
the district court for an order directing pay- 
ment out of the unsatisfied judgment fund 


up to a $5,000/$10,000 limit. If the court 
finds that the debtor really is “judgment 
proof,” it will direct payment from the fund 
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and the license of the debtor will be sus- 
pended until he repays the fund with interest. 


The North Dakota fund is financed by an 
additional $1 fee for each motor vehicle 
registered. However, when the fund ex- 
ceeds $175,000 as of December 31, the $1 
fee is suspended until the fund contains less 
than $100,000. But, during the period from 
January 1, 1948, to May 10, 1952, net pay- 
ments on unsatisfied judgments were 
$188,004.42, leaving a balance of $53,042.58. 
During this period only $215 was received 
in reimbursement for judgments paid out of 
the fund. 


The Manitoba unsatisfied judgment fund 
law differs from the North Dakota law in 
that it applies to judgments in excess of 
$100 instead of $300 and contains detailed 
provisions for defenses by the fund in case 
of default by a debtor. North Dakota has 
recently amended its law to apply it to hit- 
and-run drivers, as was done in Manitoba 
from the beginning. 


The Commissioner of Taxation and 
Registrar of Motor Vehicles for Manitoba, 
speaking to the National Association of In- 
dependent Insurers on November 6, 1951, 
reported that no levy to finance the fund 
had been necessary since 1947 and that none 
would be necessary until 1953. In 1946 a $1 
levy on each motor vehicle was collected, 
and in 1947 a 50 cent levy was collected. 
Both levies brought $172,000 into the fund, 
while 32 claims amounted to $64,900 on July 
31, 1951, when the balance in the fund, in- 
cluding interest, amounted to $109,911.86. 
Eleven of the 32 claims paid were in hit- 
and-run cases. The estimated cost of ad- 
ministering the entire safety responsibility 
law, which includes the fund, is $15,000 per 
year or less than ten cents per motor 
vehicle. 


The recently enacted New Jersey unsatis- 
fied judgment fund, which applies only to 
accidents occurring after April 1, 1955, is to 
be financed by additional registration fees 
($3 for the uninsured and $1 for the in- 
sured) and by payments from insurance 
companies (one half of 1 per cent of net 
premiums of auto liability insurance). 
Present funds are state operated, but such 
a fund could conceivably be operated by 
private insurance companies, although there 
would be difficulties. 


The New York Insurance Department 
study on the problem of the uninsured 
motorist states the case for unsatisfied judg- 
ments funds as follows: 


(1) “They provide a means of paying 
legitimate claimants, who, because of the 
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financial irresponsibility of an uninsured 
motorist, otherwise would be unable to col- 
lect his damages.” 

(2) “In addition they keep the irresponsi- 
ble motorist off the road until he has repaid 
the fund and furnished proof of future finan- 
cial responsibility.” 


(3) The Manitoba type of fund also 
makes provision for victims of hit-and-run 
accidents and out-of-state drivers. 


The opponents of unsatisfied judgment 
funds say: 


(1) A state-operated fund could put the 
state into the insurance business, which 
would be contrary to our free-enterprise 
theories. This could come about either by 
causing some people to demand, as they are 
said to have done in North Dakota, that the 
fund be transformed into an insurance car- 
rier or by the forming of a demand that 
only the uninsured motorist should be 
forced to bear the costs of the fund. If 
only the uninsured motorist paid, the state 
would, in effect, be writing insurance for 
him. 


(2) A state-operated fund would entail 
the setting up of “new, extensive, and very 
costly” administrative departments. 


(3) A company-operated fund would in- 
volve many complex and difficult problems 
which would require long and detailed 
study. Among the problems which the In- 
surance Industry Committee on Motor Vehicle 
Accidents mentioned are: questions con- 
cerning the scope of the fund, such as 
whether it should apply to property dam- 
age as well as bodily injury; the minimum 
judgment which the fund would pay; its 
application to immediate family, guest oc- 
cupants, nonresidents of the state, etc. Also, 
what should the extent of the fund's liability 
be in cases of workmen’s compensation and 
other benefits? What should the maximum 
liability of the fund be? It will also re- 
quire much more study than has been done 
to determine the cost and method of financ- 
ing the fund, according to the insurance 
committee. 


(4) The unsatisfied judgment fund is not 
satisfactory to those who believe in “lia- 
bility regardless of fault,” because these 
funds do not take cognizance of this doc- 
trine any more than safety responsibility 
laws do. 


(5) Unsatisfied judgment funds reverse 
the present philosophy that those who are 
at fault should bear the costs of their own 
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negligenee by making a// motorists pay for 
the negligence of the uninsured motorist. 


(6) The fund would be in a poor legal 
and administrative position to defend itself 
against fraudulent claims, because a con- 
siderable amount of time is likely to occur 
following the accident while the injured is 
trying to collect from the debtor himself, 


(7) Citizens might have difficulty under- 
standing that the fund in no way relieves 
them of their own liability and, therefore, 
might believe that by contributing to the 
fund they have relieved themselves of the 
necessity for carrying insurance. This 
might reduce the percentage of insured 
motorists. 


Impounding Acts 


The Manitoba law provides that any 
motorist involved in an accident, where 
there is damage over $50 or bodily injury or 
death, who is unable to produce to the 
police officer proof of financial responsibility 
will have his car immediately impounded 
until he (1) deposits required security or 
(2) obtains a damage release and (3) files 
proof of future financial responsibility. Ii 
no action is brought within six months, the 
car is released. 


The Manitoba Commissioner of Taxation 
and Registrar of Motor Vehicles listed the 
following benefits of their impoundment 
feature: 


(1) It really accelerates the demand for 
bodily injury and property damage insur- 
ance. 

(2) By increasing the percentage of in- 
sured drivers, it reduces the number of 
potential claimants on the unsatisfied judg- 
ment fund. 


(3) By reducing the number of potential 
claims on the fund, it enables the fund to 
operate for vears for a negligible amount 
per year. 

(4) It stimulates claims settlement by the 
uninsured motorist. 

(5) It preserves the car as an asset which 
the judgment creditor can seize under ex- 
ecution. 


(6) Possibly most important of all, it re- 
duces tremendously the paper work and ad- 
ministrative costs of operating a_ safety 
responsibility law, because the only files 
that require any action are those files in 
which a car has been impounded—and even 
with respect to these files, the motorist 
comes to the registrar. 
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(7) It lends itself to dramatic presenta- 
tion to the public. 


Under a safety responsibility law without 
an impoundment provision, there is usually 
a lapse of 30 days or longer between the 
time of the accident and the time the sus- 
pension becomes effective. In the interven- 
ing time the motorist not only drives but he 
may dispose of his car which otherwise 
might be seized in part payment of a judg- 
ment. Thus, the Insurance Industry Com- 
mittee on Motor Vehicle Accidents has 
recommended consideration of impound- 
ment as a means of strengthening safety re- 
sponsibility laws. 


The New York Insurance Department 
study, after considering the advantages of 
impoundment, makes the following points: 


(1) Impoundment of a vehicle is of little 
consolation to the victim of an uninsured 
motorist, because, even if the car is sold 
to help pay a judgment, the amount thus 
gained is likely to be far below the amount 
necessary to satisfy the normal bodily in- 
jury verdict. 

(2) If the objective is to get all motorists 
insured, impoundment laws, like unsatisfied- 
judgment-fund laws, fail to achieve this re- 
sult. Five per cent of the motorists in 
sritish Columbia and Manitoba still are un- 
insured. 


Safety Responsibility Laws 


In 1928 the American Automobile As- 
sociation promulgated a model safety re- 
sponsibility bill of the modern security type 
which goes into operation when an accident 
occurs instead of waiting for a judgment, as 
does the older type of financial responsi- 
bility law such as in effect in Missouri. New 
Hampshire led the way with such a law in 
1937. Since that time, 41 states have en- 
acted safety responsibility laws. The New 
Jersey, Mississippi, Ohio, Rhode Island and 
South Carolina laws do not go into effect 
until 1953. The new laws of Alabama, Ari- 
zona, Connecticut, Delaware and Texas did not 
become effective until 1952. California, 
Colorado, Florida, Georgia, Idaho, Illinois, 
Indiana, Iowa, Kentucky, Maine, Maryland, 
Michigan, Minnesota, Montana, Nebraska, 
Nevada, New Hampshire, New Mexico, 
New York, North Dakota, Oklahoma, 
Oregon, Pennsylvania, Tennessee, Utah, 
Vermont, Virginia, Washington, West Vir- 
ginia, Wisconsin and Wyoming had previ- 
ously put such laws into effect. 
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With some variations among states, the 
modern security-type safety responsibility 
law provides that within ten days after an 
accident resulting in death, bodily injury or 
property damage in excess of $50 or $100, 
the operator of every car involved must file 
a written report with the administrator of 
the law, regardless of who may have been 
at fault. If the owner or operator of the 
car had in effect at the time of the accident 
any form of insurance that would cover 
damage arising out of the accident, up to 
$11,000, the owner or operator is not subject 
to the remaining provisions of the safety 
responsibility law. 


lf the owner or operator of the car did 
not have the proper kind of insurance in 
effect at the time of the accident, the owner 
or operator is required to deposit sufficient 
collateral to cover the damage for which he 
may be liable, up to $11,000. The owner or 
operator is given 60 days from the date the 
accident report was received to post the 
collateral, obtain a signed release from lia- 
bility, obtain a final court order of non- 
liability or execute a duly acknowledged 
written agreement providing for the pay- 
ment of claims. If the owner or operator 
does not satisfy the law in one of those 
ways within the 60-day period, his privilege 
to own or operate a motor vehicle is sus- 
pended until the law is satisfied or one year 
has elapsed without court action for dam- 
ages being filed. 


It has not proved possible to establish a 
definite relationship between safety re- 
sponsibility laws and motor vehicle ac- 
cidents and insurance rates. Eleven of the 
23 states without the security-type safety 
responsibility laws in 1950 had higher than 
average motor vehicle deaths per 100 million 
vehicle miles. Also, 11 of these states (ex- 
clusive of Massachusetts) had higher than 
average bodily injury insurance rates in 
1952. 


This lack of a very definite conclusion 
between safety responsibility laws and in- 
surance rates is borne out by the following 
quotes from letters of state insurance com- 
missioners: 


there is nothing that we know of 
to establish definitely the effect of a security 
type financial responsibility law or motor 
vehicle inspection law. It has always been 
our thought that the effect of a security- 
type safety responsibility law is to require 
a number of policyholders to obtain third 
party liability insurance who would not ob- 
tain it voluntarily and that this class would 
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include reckless and undesirable risks which 
to a great degree are accident prone. The 
effect of this situation is the taking of a 
group of people whose accident potentiali- 
ties are much greater than those who are 
in the original group without the security- 
type financial responsibility law and, there- 
fore, increase the over all rate level of the 
group.” 

“We further feel that the motor inspec- 
tion law has a definite effect in that it at- 
tempts to remove from the highway those 
vehicles which are unfit and, therefore, de- 
creases the number of accidents and in turn 
has a direct effect on the insurance rate 
level of the group.” 

Other insurance commissioners commented 
as follows: 

“IT do not feel that the enactment of our 
Financial Responsibility Act has affected 
insurance rates.” 

“. . it is my opinion that the law has 
probably not had any effect upon rates.” 

“We do not believe the Law has had any 
effect on the rates for the insurance in 
question.” 


” 


“..no appreciable effect .... 

“IT do not believe the ... law has ma- 
terially effected [sic] the rate structure... .” 

“The results of this study indicated that 
the effect of such a law on rates is prob- 
lematical and in any case more or less 
negligible. Such a law brings many in- 
sureds into the picture who would not 
otherwise carry such insurance, resulting in 
many undesirable risks being insured and 
more losses being paid. On the other hand, 
many desirables are also brought in to 
balance the ill effects. The premium vol- 
ume and a corresponding increase in total 
losses, with the one more or less counter- 
balancing the other.” 

The opponents of safety responsibility 
laws point out the following weaknesses of 
such laws: 

(1) The safety sesponsibility law does 
not assure that injured parties will be able 
to collect adequately or even at all, because 
proof of financial responsibility is not re- 
quired until after the accident. 

(2) Releases under the law may not re- 
flect a realistic appraisal of actual loss, be- 
cause there is probably a tendency to settle 
for whatever can be had in view of the 
financial resources. 

(3) Since the effectiveness of the law de- 
pends upon its moral effect upon car own- 
ers, the responsible tend to insure while the 
irresponsible continue without coverage. 
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(4) It does not meet the pressing need 
for immediate financial help if it is neces- 
sary to go into court to collect, 


(5) The administrative cost of the se- 
curity-type law is high. Representatives of 
the New Jersey Department of Law and 
Public Safety estimated to a joint legislative 
committee that the increased cost of ad- 
ministering such a law in New Jersey would 
reach a figure of from $250,000 to $300,000. 
New Jersey at this time has the older type 
of financial responsibility law similar to 
that of Missouri. The Iowa Department of 
Public Safety reports that it takes approxi- 
mately 50 persons to administer their law. 


The proponents of the security-type safety 
responsibility laws make the following 
points: 


(1) They result in a high percentage of 
insurance coverage, thus giving protection 
in all but a very small proportion of ac- 
cidents. 


The New York Commission of Motor 
Vehicles found in 1951 that 95.26 per cent 
of the individuals reporting accidents had 
insurance coverage. Of the 29,943 who did 
not have insurance, 6,677 deposited security 
and 23,291 releases were submitted and ap- 
proved. The Annual Report of the Com- 
missioner of Vehicles adds: “Although the 
Bureau requests that the actual considera- 
tion paid for a release be stated, many re- 
leases are submitted wherein the consideration 
is given as $1.00, but subsequent investiga- 
tion before granting or denying relief from 
maintaining proof of financial responsibility 
frequently reveals that a substantial settle- 
ment was made.” 


The experience of the other states ap- 
parently has been similar to that of New 
York. The percentage insured seems com- 
monly to raise from 60 per cent to that of 
80 and 90 per cent. 


(2) Through reciprocal provisions, etc., 
safety responsibility laws can be applied 
both to residents and nonresidents. 

(3) Safety responsibility laws preserve 
insurance company incentives to improve 
coverage, classifications and rating methods. 

(4) They force the noninsurer to show 
financial responsibility once he is involved 
in a damaging accident or give up driving 
until he does or until it is clear that no 
charges will be filed. 

(5) It is a safety measure, since the driver 
is aware of the fact that his driving privilege 
may be suspended if he is involved in an 
accident and is unable to show financial 
responsibility. 
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NEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Tavern Keeper Held Liable 
for Bartender’s Assault 


The Michigan court decides that the as- 
sault was within the scope of the bar- 
tender’s authority. 


This was a case of an assault by defendant’s 
bartender upon the plaintiff whereby the plain- 
tiff brought suit against both the bartender and 
the defendant tavern owner. On the occasion 
that gave rise to this action, the plaintiff had 
been making the rounds of the taverns and at 
last came to the defendant's place. The plaintiff 
was served two bottles of beer, one of which 
the defendant-owner served. However, after the 
owner left the premises, the plaintiff asked the 
defendant-bartender for another bottle of 
beer. This request was refused and accom- 
panied by a blow to the head of the plaintiff. 
After striking the plaintiff, the bartender came 
around from behind the bar, picked him up and 
attempted to eject him from the tavern. In this 
attempt the bartender used a full nelson and 
was thus taking the plaintiff out of the place 
when someone at the bar interfered. To over- 
come this intereference the bartender applied 
more to his hold and as a result injured the 
Plaintiff so that he was hospitalized and unable 
to work for five months. 


The trial was before the court without a jury. 
The trial court rendered a judgment for the 
Plaintiff denying the defendant-owner’s motion 
both for a directed verdict and a new trial. The 
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owner’s contention was that the bartender was 
not acting within the scope of his authority 
when he committed the assault. 


The court stated that the applicable rule of 
law was contained in Cook v. Michigan Central 
Railroad Company, 189 Mich. 456, and quoted 
therefrom: “The master who puts the servant 
in the place of trust or responsibility, or com- 
mits to him the management of his business or 
the care of his property, is justly held respon- 
sible when the servant, through lack of judg- 
ment or discretion, or from infirmity of temper, 
or under the influence of passion aroused by 
the circumstances and the occasion, goes beyond 
the strict line of his duty or authority, and in- 
flicts an unjustifiable injury upon another.” 


The court invoked the familiar rule that in 
cases tried before a court without a jury, re- 
versals of the judgment based on findings of 
fact are not made unless the evidence clearly 
preponderates in the opposite direction. As the 
trial court had found that the bartender was 
within the scope of his authority and there 
was competent evidence to support this view, 
the judgment for the plaintiff was affirmed.— 
Stewart v. Napuche. Michigan Supreme Court. 
June 2, 1952. 1 Neciicence Cases (2d) 157. 


Doctor Held Negligent 
in Trachea Injection 


Iowa court rules that the evidence of doc- 
tor’s negligence was sufficient to give the 
case to the jury. 


The first of the two doctor defendants 
advised the plaintiff to have one of her 
breasts surgically removed. As a prelimi- 
nary it was decided that her lungs should 
be “mapped”. This “mapping” process con- 
sists of X-raying the lungs after injecting 
an opaque, oily substance into the trachea 
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to better reveal the bronchial tubes. The 
oily substance may be injected by a hypo- 
dermic needle although the oil is frequently 
dropped through the mouth without making 
a opening in the wall of the trachea. 


The plaintiff was referred to the second 
doctor for this mapping. He chose to use 
the needle method of injecting the oil and 
when he jabbed the needle into plaintiff's 
throat he said, “I have missed.” He with- 
drew the needle and mused, “Maybe I should 
do it the other way,” but added, “I guess I 
will try one more.” On the second try the 
doctor was successful and the plaintiff felt 
the oil gurgle down into her lungs. 


After the mapping the plaintiff was al- 
lowed to go home but had to return to the 
hospital because of the profuse bleeding 
from the first needle wound. Two throat 
specialists were called in and after three 
operations in 24 hours, the last under a gen- 
eral anaesthetic, and transfusions of four 
pints of blood, the bleeding was stopped. 
The plaintiff spent two weeks in the hospital 
and three weeks at home convalescing. 
There was evidence that the defendant 
doctor had performed this trachea injection 
hundreds of times before without any of the 
consequences incurred by the plaintiff. About 
a month after the incident the defendant 
told the plaintiff, “Of course you won’t owe 
me anything for that lung mapping.” The 
plaintiff replied to this, “For goodness 
sakes, I wouldn’t think so after what you 
have done to me.” To that the doctor made 
no response. 


The court disagreed with the trial court in 
the ruling that the evidence was insufficient 
for submission to the jury. It was the court’s 
opinion that it is sufficient if under the evi- 
dence and facts of common knowledge the 
plaintiff's theory is reasonably probable, not 
merely possible, and more probable than 
any other theory based on the evidence and 
facts. It is not necessary that the proof 
be conclusive or exclude every other sug- 
gested or possible cause. 


On the question of the lack of expert 
testimony the court was heard to say that 
it was not aware of any rule that the nature 
of an injury must be shown by expert medi- 
cal testimony if the injury is such that it 
may satisfactorily be shown by other evi- 
dence. The nature of the plaintiff’s injury 
was sufficiently shown and fell within the 
the two exceptions to the rule requiring 
expert evidence in actions of this type. These 
exceptions are (1) where a physician’s lack 
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of care is so obvious as to be within the 
comprehension of laymen and to require 
only common knowledge and experience 
to understand and (2) where a physician 
injures a part of the body not under treat- 
ment. 


In conclusion the court decided that the 
finding is warranted that it was negligent 
for an experienced surgeon like the defend- 
ant to miss with a hypodermic needle an 
object of such size and obvious location 
as the trachia. The judgment for the de- 
fendant was reversed.—Stickleman v, Syn- 
horst. Iowa Supreme Court. April 1, 1952. 
1 NEGLIGENCE Cases (2d) 41. 


Negligence Questions 
Properly Submitted to Jury 


The issues of the defendant’s negligence 
and the plaintiff’s contributory negligence 
were properly presented to the jury, rules 
the Alabama court. 


The plaintiff was a meat inspector who 
was seriously injured while making an in- 
spection of the defendant’s slaughter house. 
The circumstances leading to the plaintiff's 
injury were as follows: A steer had been 
killed and was hanging by his hind legs 
over a saucer-shaped floor. The animal 
had been “stuck” where it hung and the 
blood allowed to flow into this saucer- 
shaped floor and thence into a drain in the 
center of the floor. The saucer was then 
usually washed by turning water from a 
hose on it. This washing was supposed to 
be done immediately after the bleeding 
stopped. However, the plaintiff stepped on 
the saucer after the bleeding and before the 
washing. It was very slick from the blood 
and his feet slipped out from under him 
causing him to fall and sustain serious injuries. 


The claim of the plaintiff is based on the 
theory that he was an invitee on defendant’s 
premises and defendant was negligent in not 
providing a reasonably safe place in which 
the plaintiff could perform his duty as in- 
spector. The defendant moved for a new 
trial contending that it was necessary for 
the plaintiff to allege that defendant “negli- 
gently failed to use ordinary care.” This 
motion was overruled by the trial court and 
verdict and judgment were for the plaintiff. 


The court ruled that the plaintiff's allega- 
tions were sufficiently complete and it was 
not necessary to allege that the defendant 
“negligently failed to use ordinary care,” 
because negligence implies a failure to use 
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ordinary care. The court stated: “If de- 
fendant is alleged to have negligently failed 
to maintain a reasonably safe place in which 
plaintiff should perform his duties as invitee, 
that is a sufficient allegation of negligence 
without another term meaning the same in 
legal phraseology.” 


As to the submission to the jury of the 
question of both defendant’s and plaintiff's 
negligence, it was held that the lower court 
acted correctly. The negligence of the 
defendant was claimed to have been in not 
promptly washing off the blood and the 
negligence of plaintiff was claimed to have 
been in stepping on the bloody, slick and 
inclined floor in plain view. Both were prop- 
erly jury questions and thus, properly sub- 
mitted to the jury. The judgment for the 
plaintiff was affirmed.—East Alabama Frozen 
Foods & Provision Company v. Howell. Ala- 
bama Supreme Court. August 27, 1952. 1 
NEGLIGENCE Cases (2d) 137. 


No Reasonable Basis for Finding 
Storekeeper Negligent 


From a consideration of all the evidence 
the Seventh Circuit concludes that there 
was no dangerous condition upon which 
to base a finding that the defendant was 
negligent. 


It was the allegation of the plaintiff that 
she was struck by defendant’s “electric eye” 
door causing her to fall and break her hip. 
Judgment was had by the plaintiff and the 
defendant appealed. 

The facts presented by the evidence were 
that at the time of the accident the plaintiff 
was a woman of over 77 years, a little over 
five feet tall and about 100 pounds. She 
had been shopping in the defendant’s store 
as she had many times before and left by 
the exit she had used on these many previ- 
ous visits. The exit in question had a door 
that was operated mechanically by the per- 
son using it passing through two beams of 
light which are placed one on the inside of 
the door and the other on the outside. Each 
beam falls on an “electric eye.” As a person 
intercepts the first beam the door is opened 
and as he intercepts the second the door 
is held open as he walks out to the public 
sidewalk. 

One expert witness testified that there are 
two spots, about seven inches by 15 inches, 
one just on the inside of the threshold and 
the other just on the outside where a very 
thin person could stand and not interrupt 
cither beam. He further testified that if 
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such a person were to stand in either of 
these spots the door would close and in 
closing the outer edge of the door would 
travel the first 45 inches in eight seconds 
and would then be snubbed so that it would 
travel the last six inches in two seconds. 
While the door weighed 132 pounds, there 
was testimony that it could be stopped and 
held stationary by a pressure of from four 
to ten pounds. 


The plaintiff was unable to explain exactly 
what happened except that she stated that 
the door struck her. The manager of the 
defendant’s store testified that after he was 
notified that the plaintiff had fallen outside 
the store he went out and picked the plain- 
tiff from the sidewalk where she lay about 
two and one-half feet from the building. 
The door in question swings toward the 
right of a person using it. The plaintiff’s 
injury was a broken left hip and it was un- 
disputed that there were no bruises on her 
body other than on her left hip. There 
was sufficient evidence that on this day 
the door was in good operating condition 
and was operating in the same manner that 
it always had. 


In the process of reaching its conclusion 
the court called attention to the rule that a 
storekeeper is not liable as an insurer to his 
customers and may only be held liable for 
injuries caused by his negligence. It went 
on to say that all the Illinois cases on the 
point follow the general rule in this country 
which requires that negligence on the part 
of the defendant must be shown and also 
that.it must be shown that defendant knew, 
or should have known, that some dangerous 
condition existed. In the instant case there 
was no evidence that there was any mechan- 
ical defect of any kind in the door or in the 
mechanism for closing the door. 


The court felt that from the plaintiff's 
own testimony it was apparent that if she 
had stopped and was standing in the door 
(in one of the “blind spots”) she was not 
using due care for her own safety. This 
was because she had used this exit “many, 
many times,” and therefore was necessarily 
familiar with the operation of the door. The 
court concluded with: “A consideration of 
the entire record in this case convinces us 
that the evidence here furnished no reason- 
able basis for the finding of the trial court 
that the defendant was negligent.”—Ernst 
v. Jewel Tea Company, Inc., d. b. a. Jewel 
Food Stores. United States Court of Appeals 
for the Seventh Circuit. July 14, 1952. 1 
NEGLIGENCE Cases (2d) 99. 
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LIFE 
Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 





Mother of Murderer Denied Proceeds 
as Alternate Beneficiary 


The Ninth Circuit readopted its previous 
decision in favor of the deceased wife’s 
administrator. 


The named beneficiary was imprisoned for 
life for the murder of his wife, thé assured. 
The alternate beneficiary contended that, since 
the named beneficiary was civilly dead un- 
der California law, she was entitled to the 
proceeds of this policy. This contingent ben- 
eficiary was the mother of the murderer. 


This case was first decided by this court on 
February 2, 1951, and the judgment for the 
mother, the alternate beneficiary, was re- 
versed and judgment entered in favor of the 
administrator of the estate of the wife for 
the benefit of her heirs. (14 Lire Cases 
1141, 191 F. (2d) 150.) 

On March 31, 1952, the Supreme Court of 
the United States made the following order: 
“Per CurtAM: The petition for writ of certi- 
orari is granted. The judgment is vacated and 
the case is remanded to the Court of Appeals 
for further consideration in the light of Beck 
v. West Coast Life Ins. Co., decided by the 
Supreme Court of California on March 21, 
1952.” (343: U. S, 912.) 

The court in the instant case decided that 
the decision in the Beck case was not bind- 
ing on it because in that case there was 
involved a policy that was made, executed 
and to be performed in the State of Cali- 
fornia while here the policy was written in 
Indiana and delivered in Iowa. 

In a concurring opinion it was announced: 
“In this case, over and beyond all else, there 
is the murderer as primary beneficiary and 
the murderer’s mother as the alternate. If 
judicial policy dictates that he cannot take 
directly, no technical consistency should per- 
mit him to benefit indirectly by a gift to his 
family, especially a mother, from whom he 
would normally acquire property by the stat- 
utes of descent and distribution. The policy 
is pronounced that neither he nor any who 
takes through him or for his benefit should 
be recognized.” The court, in finding for 
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the administrator, readopted its prior opin- 
ion and decision in 14 Lire Cases 1141, 191 
F. (2d) 150, where it stated: “The court 
below, as well as the contingent beneficiary 
erroneously assumed that the so-called status 
of ‘civil death,’ imposed by California stat- 
ute upon adjudged life convicts in Califor- 
nia, meets the contingency provided in the 
policies [that the principal beneficiary be 
not living]. But the disability of ‘civil 
death,’ assuming that, for the moment, it 
applies here, did not arise at the time of 
death of . . . [the deceased], but only at 
a subsequent time as a result of the Colo- 
rado Court’s judgment. Without more, this 
is sufficient to negate the result arrived at 
below.”—Beck v. Downey. United States 
Court of Appeals for the Ninth Circuit. July 
18, 1952. 15 Lire Cases 597. 


Aeronautic Flight Construed 


For the exception to double indemnity to 
apply, rules the Texas court, the assured 
need not be the pilot of the airplane. 


The insurance company in this case filed 
suit against the beneficiary for a declaratory 
judgment construing the double indemnity 
exception. The policy in question had a rider 
which provided for double indemnity “if the 


death of the insured... results... .from... 
accidental means... and if such death does 
not result... from an aeronautic flight.” 


The assured, the beneficiary’s husband, died 
in’an airplane crash while he was admittedly 
only a passenger. The company paid the 
widow the face value of the policy but re- 
fused to pay the additional sum for accidental 
death, contending that the assured’s death 
resulted from an aeronautic flight within the 
exception to the double indemnity rider. The 
beneficiary-widow contended that before the 
exception could be applied, it would have to 
be proved that the assured had been in con- 
trol of, and operating, the plane when it 
crashed. 

After calling attention to the fact that 
there are a great many variously worded 
exceptions which attempt to provide against 
double indemnity for death resulting from 
aviation accidents, and the surprising lack 
of unanimity and clarity in their construction 
by the courts, the court notes that there 
appears to be only one case decided in which 
the language of the exception is practically 
the same as that of the instant case. This 
case is Clapper v. Aetna Life Insurance Com- 
pany, 11 Lire Cases 970, 157 F. (2d) 76. How- 
ever, the court concluded that it was not 
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bound by the Clapper case because the grounds 
for that decision were untenable. The court 
stated: “In the first place, as the opinion [in 
the Clapper case] notes, Webster’s New 
International Dictionary, 2d Edition, de- 
fines aeronautic as ‘Pertaining to aeronautics 
or aeronauts. But what the court over- 
looked is that the same authority defines 
an aeronaut as ‘One who operates an air- 
ship or a balloon; also one who travels in 
an airship or a balloon.’ (Italics . . . [by 
the court].) Under that definition, both the 
operator and the passenger in a flying plane 
must be regarded as on an deronautic flight, 
under the terms of the [the instant] 
policy.” Judgment for the beneficiary was 
reversed and rendered for the insurance 
company.—Aetna Life Insurance Company 
v. Reed. Texas Supreme Court, July 2, 1952. 
15 Lire Cases 581. 


Korea—'‘Police Action’’ or War? 
Conflict in Decisions 


A Pennsylvania appellate court decides 
that the action in Korea is, at most, an 
undeclared war and thus the war clause 
does not bar the plaintiff’s double indem- 
nity recovery. 


Any confusion that may exist in the insurance 
industry as to the effect of the “action in Korea” 
on war clauses or what wording is best to use 
may well be a reflection of recent court de- 
cisions on the point. For example, in the case 
of Beley v. Pennsylvania Mutual Life Insur- 
ance Company, 15 Lire CAsEs 328 (reported at 
page 378 of the May, 1952 JourNAL), the Penn- 
sylvania County Court of Allegheny County 
stated: “The parties did not specify any par- 
ticular type or kind of war, rather they used 
the all inclusive term, and it is only fair to 
assume that they had in mind any type or kind 
of war in which the hazard of human life was 
involved.” 


However, in the instant case the Pennsylvania 
Superior Court ruled: “Since ‘war’ is a word 
which has been held to import various mean- 
ings, it is incumbent upon the insurer to make 
clear that it applies to undeclared war, as well 
as to declared war, for even if the action in 
Korea should be held to be war, it is at most 
an undeclared war.” 


The circumstances leading to this pronounce- 
ment were: The defendant issued a life in- 
surance policy to the plaintiff's decedent more 
than a year after the Korean conflict began. 
Along with a provision for double indem- 
nity if death were the result of an accident, 


Life, Health—Accident 


the policy contained the following provi- 
sions: “Risks Not Assumed:—The Company 
shall not be liable for the additional Acci- 
dental Death Benefit specified above if said 
death shall result by reason of any ‘of the 
following: (d) Military, air or naval 
service in time of war. 
“Termination:—These provisions for the 
additional Accidental Death Benefit shall imme- 
diately terminate: ... (b) if the Insured shall 
at any time voluntarily or involuntarily, engage 
in military, air or naval service in time of war. 


” 
eee 


The assured was a member of a National 
Guard unit which was called up for active 
duty after the defendant had issued him its 
policy. The assured had been a member of the 
National Guard for about seven months prior 
to the issuance of the policy. He was killed in 
a railroad accident while enroute to a training 
camp in Indiana. His widow, the plaintiff, 
brought this suit to recover the full amount of 
of the policy including double indemnity for 
the accidental death. 

The court traced the history of judicial 
construction of the word “war” from Bas v. 
Tingy, 4 Dallas 37, to New York Life In- 
surance Company v. Durham, 166 F. (2d) 
874, and reached the conclusion that: “Since 
there is a valid distinction between declared 
and undeclared war, which has been recog- 
nized by insurance companies .. . in drawing 
up contracts especially since Pearl Harbor, 
the use of the term ‘war’ in the contract 
under consideration presents an ambiguity. 
That being the case, the cardinal rule of con- 
struction, that where a policy is susceptible 
of more than one construction it must be 
liberally construed in favor of the insured 
and against the insurer, is so universally and 


More ON WAR CLAUSES 

For an interesting discussion of the 
changes that have taken place in the 
war exclusion clauses of commercial 
accident insurance policies, see page 744. 
The results of a survey conducted by 
the Bureau of Accident and Health 
Underwriters to judge the adequacy 
of the wording of war clauses are 
included in this report. 


firmly established as to no longer require 
citation.” Judgment for the defendant was 
reversed and entered for the plaintiff for the 
full amount of the policy —Harding v. Penn- 
sylvania Mutual Life Insurance Company. 
Pennsylvania Superior Court. July 17, 1952. 
15 Lire Cases 560. 
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| Cases Involving Construction 

| of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Tort by President of Assured 
Covered by Policy 


The assault and battery committed by 
the assured’s president was held by the 
Fourth Circuit to be the same as that of 
any of its truck drivers. 


The insurance company in this case re- 
fused to defend an assualt and battery suit 
brought in a state court against the presi- 
dent of the corporation it insured under a 
comprehensive liability policy. The basis 
for this refusal was the provision in the 
policy that assault and battery should not 
be deemed an accident if “committed by or 
at the direction of the insured.” Since the 
assault was committed by the president of 
the corporation, the insurer contended it 
was the act of the corporation itself and 
thus not covered. The insured corporation 
brought this action to recover for the judg- 
ment against it plus attorney’s fees. The 
insurance company filed ex parte a_ third 
party complaint against the president under 
Rule 14 of the Federal Rules of Civil Pro- 
cedure. This complaint claimed the right to 
be reimbursed by the president for any pay- 
ment to the corporation under the subroga- 
tion provision of the policy. 

The court experienced no difficulty in con- 
cluding that the president was not acting 
in his executive capacity as president of the 
corporation with the authority of the board 
of directors or in the execution of a policy 
determined by himself under an authority 
conferred by the corporation. Rather, the 
court ruled, he was acting the same as if he 
were an ordinary truck driver caught up in 
the heat of a traffic dispute and committing 
his wrongful act on the spur of the moment 
From these reasons the court decided the 
assault and battery was covered by the 
policy. 

\s to the ex parte complaint, the court 
said that under the law of South Carolina, 
where the assault and battery suit was 
brought, the insurer would not be entitled 
to subrogation until it had paid the corpo- 
ration. However, the court felt that this was 
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not the purpose of Rule 14. The purpose of 
this rule was interpreted as permitting the add- 
ing of parties whose rights may be affected 
by the decision in the original action to be 
joined so as to expedite the final determina- 
tion of the rights and liabilities of all the 
interested parties in one suit. This purpose 
would be facilitated here if the president's 
personal liability to the corporation and the 
right of the insurer to subrogation were 
determined in one action. The judgment 
was affirmed as to the liability of the insur- 
ance company to the corporation on the 
policy but reversed as the dismissal of the 
third party action.—Glens Falls Indemnity 
Company v. Atlantic Building Corporation. 
United States Court of Appeals for the 
Fourth Circuit. September 25, 1952. 7 Fire 
AND CasuaLty Cases 945. 


Owner's Estimate Admissible 
as to Article's Value 


Since the plaintiff’s testimony, including 
that of her expert witness, was the best 
obtainable, a District of Columbia court 
rules it admissible. 


The defendant insurance company in- 
sured the plaintiff as a residence employee 
under a policy providing protection against 
loss by theft, including mysterious disap- 
pearance of personal property. A_ lady’s 
dinner ring containing a large central dia- 
mond surrounded by 18 small diamonds 
in a platinum setting belonging to the plain- 
tiff was stolen or mysteriously disappeared. 


At the trial, plaintiff testified as to the 
number and size of the diamonds in the 
ring but, on defendant’s objection to her 
not being an expert, was not allowed to 
testify as to the ring’s value. An expert 
brought in by the plaintiff testified as to 
the difficulty of stating the value of a ring 
merely from the number and size of the 
diamonds because of consideration that 
must be given to the quality, color and 
presence or absence of flaws. This expert 
was prevented from giving his opinion ol 
the value of the plaintiff's ring based on 4 
description again because of defendant's ob- 
jection. A judgment was returned for the 
plaintiff for about 15 per cent of what she 
brought suit for and she appealed, asserting 
that it was error not to allow her and her 
expert witness to give their opinions as 
to the value of the ring. 


Determinative of the question to the 
court's satisfaction was this statement trom 
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Wigmore: “The owner of an article, whether 
he is generally familiar with such values or 
not, ought certainly to be allowed to esti- 
mate its worth; the weight of his testimony 
(which often would be trifling) may be left 
to the jury, and Courts have usually made 
no objections to this policy.” Wigmore on 
Evidence (3d ed.) Section 716. 


The court also ruled that the expert wit- 
ness should have been allowed to testify 
as to the ring’s value because, while it might 
have been very general, it was the best 
obtainable evidence. It should have been 
received for such weight as it was entitled. 
The judgment was reversed with instruc- 
tions to grant a new trial.—Glennon wv 
Travelers Indemnity Company. Municipal 
Court of Appeals for the District of Columbia. 
September 15, 1952. 7 Fire anno Casuacty 
Cases 928. 


Allocation of Joint Loss 


The Vermont court rules that the two 
policies did not cover the same risk and, 
thus, each company was liable for half 
of the joint loss. 


During an electrical disturbance a_ bolt 
of lightning demolished a lightning arrester 
it the plaintiff’s electric light plant, entered 
the electric generator, burned it and caused 
a fire. The damage resulting from this fire 
was approximately $16,600. The plaintiff 
had two insurance policies on its plant. The 
two defendant insurance companies will be 
referred to, for convenience, as defendant 
\ and defendant B. 

The policy of defendant A insures the 
plaintiff against loss from an accident as 
defined in the policy to an object described 
in it. The objects are set forth in separate 
schedules each describing different items of 
equipment and many types of accidents are 
provided for. An accident is defined, in this 
policy, as “a sudden and accidental burning 
out of the object or any part thereof, but 
not the burning out of insulation unless ac- 
companied by a short-circuit.” Excluded 
from coverage is “a loss from fire outside 
the object (or from the use of water or 
other means to extinguish fire).” 


Defendant B’s policy insures (1) a cer- 
tain building, (2) electrical equipment and 
machinery, (3) stock of electrical supplies 
and materials and (4) office furniture and 
hxtures. Each of the four classes is in- 
sured in a specific amount against direct 
loss by fire and lightning except that on 
electrical devices there is no liability for 
an electrical disturbance unless fire ensues. 


Fire and Casualty 


The “A” policy contained the following 
clause: “(b) the Company shall be lable 
only for the proportion of the said joint 
loss that the amount which would have been 
payable under this policy on account of said 
loss had no other insurance existed bears to 
the combined total of said amount and the 
amount which would have been payable 
under all other insurance on account of said 
loss had there been no insurance under this 
policy; but this clause (b) shall apply only 
in case the policies affording such other 
insurance contain a similar clause.” 


Company B’s policy contained this con- 
dition: ‘3. if there be other fire 
insurance upon the property covered, this 
company shall be liable only for such pro- 
portion of any direct loss or damage caused 
by fire as the amount of this policy 
bears to the whole amount of fire insurance 
applying, whether such other insurance 
contains a similar clause or not, subject, 
however, to the limitation of paragraph 4.” 
Paragraph 4 of B’s policy was similar to 
(b) of A’s policy. 


Defendant A’s policy was for $75,000 and 
3’s was for $18,000 of which $15,000 covered 
the property in question. 


The court decided that A’s coverage was 
the more extensive and the two policies 
did not cover the same risk. A’s policy was 
not a general fire insurance policy as to the 
generator, while B’s was a standard fire 
insurance policy. The accidental burning 
out of the generator was caused by light- 
ning. Fire ensued and because of that, B 
became liable under its policy and A be- 
came liable because of the accident. The 
court reasoned that clause 3 of B’s policy 
was intended to operate when more than 
one company has such fire insurance poli- 
cies covering the risk. 

The court concluded that a fair inter- 
pretation of the two policies was that B 
would be liable for its pro-rata share of all 
fire insurance and as it had in the instant 
case all the fire insurance, its liability was 
one half of the joint loss. Because defendant 
A was liable for $2,200 not covered by B's 
policy, the joint loss was figured to be 
about $14,400. The judgment whereby A 
was held liable for 75/90 of the joint loss 
and B for 15/90 was reversed so that the 
joint loss was shared by A and B ona 
50/50 basis.—Incorporated Village of Enos- 
burg Falls v. Hartford Steam Boiler Inspec- 
tion ¢> Insurance Company. Vermont Supreme 
Court. January 2, 1952, 7 Fire AND CASUALTY 
Cases 936. 
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Reformation of Policy 
Due to Mistake of Fact 


The assured had the right to rely on the 
mistaken idea that the policy afforded him 
comprehensive coverage, decides the Ari- 
zona court. 


The insured automobile in this case was 
damaged in a flash flood which swept down 
upon it as it was being driven across an 
arroyo. The comprehensive coverage carrier, 
the public liability carrier and the agents, all 
parties defendant, brought this appeal from 
a judgment for the plaintiff-assured. Their 
defense was simple: The policy in question 
did not include comprehensive coverage. 


The circumstances surrounding the issu- 
ance of this policy were these: The auto 
was owned by the mother of the plaintiff 
and she had it insured through the agents 
here involved for a number of years. All 
these policies included comprehensive cov- 
erage. Subsequent to the mother’s death, 
but prior to the expiration of the then cur- 
rent policy, the agents phoned the attorney 
handling her estate and solicited a renewal 
of the policy. After some conversation the 
attorney authorized the agents to write the 
renewal policy and suggested that it be 
made to insure the estate of the deceased 
mother and her son, the plaintiff, who was 
then using and driving the car and who was 
a beneficiary under the will of the deceased. 


After the attorney received the renewal 
policy and the letter of transmittal with the 
settlement of premiums due, he mailed them 
on to the surviving spouse of the deceased 
who was the executor of the estate. In time 
these papers were mailed back to the at- 
torney along with the widower’s check for 
the premiums. This renewal policy was iden- 
tical with the previous policies except that 
the comprehensive coverage clause had been 
eliminated. It was not known if the widower 
had read the policy, as he died prior to this 
suit. 

The court stated that an examination of 
the authorities disclosed that in cases similar 
to the instant one where “a policy has been 
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issued to an insured carrying specific auto- 
mobile insurance coverage, and oral agree- 
ment to renew the original policy, in the 
absence of an agreement to specifically ex- 
clude some portion thereof, carries with it the 
duty of the insurance company to incor- 
porate in the renewal policy the same cover- 
age as contained in the preceding policy.” 

It was the reviewing court’s conclusion 
that when one is in the position of the plain- 
tiff, who never saw the policy until after the 
accident occurred, he “had the right to rely as 
he did upon the mistake of fact that the com- 
prehensive coverage clause was incorporated 
in the renewal policy of insurance. It was 
the duty of appellant [defendant compre- 
hensive carrier] . . . to advise the insured 
of the deletion of the comprehensive cover- 
age clause from the renewal contract of in- 
surance. This the trial court found it did not 
do. Such failure to speak constitutes inequitable 
conduct on its part which when coupled 
with the mistake of fact on the part of in- 
sured authorizes a court of equity to reform 
the renewal contract to conform with the old 
policy.”—Lumbermen’s Insurance Company v. 
Heiner. Arizona Supreme Court. June 16, 
1952. 39 AuromosiLe Cases 473. 


Negligence Proved 
by Circumstantial Evidence 


There was no error in the judge’s state- 
ment that there was sufficient evidence to 
support the jury’s verdict despite the lack 
of an eyewitness, rules the South Caro- 
lina court. 


A two-year-old boy was run over and 
killed by one of defendant’s delivery trucks. 
Defendant's truck driver had parked the 
truck near the edge of a street in a thickly 
populated residential suburb in order to 
make a delivery. He left the truck by the 
right door and, after crossing the street to 
solicit new business, returned to the truck 
from its left side, entering on the driver’s 
side. This driver testified that he observed 
that the street was clear of traffic, that he 
saw no child and so started to pull away. 
He was still in first gear when a neighbor 
waved him to a stop, telling him that he had 
just run over the plaintiff's son. The only 
indication that the driver had of the acci- 
dent was the sensation that the right wheels 
had passed over something but, as he told 
the investigating officers, he though he had 
passed over the water meter at this location. 

The testimony by a number of witnesses 
was at variance as to where the boy was 
and no one was able to give an eyewitness 
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account of the boy’s position before the 
impact. The best that could be given was 
the testimony of one witness who stated 
that he was in a position to see the front 
of the truck and he saw no child there. 
On the basis of this latter testimony and 
that of its driver, the defendant moved for 
a nonsuit contending that there was no evi- 
dence of actionable negligence. The plain- 
tiff contended that the tragedy was due to 
the driver’s negligence in that he pulled 
off while looking back making his observa- 
tions as to possible oncoming traffic from 
the rear. 


The reviewing court quoted from 38 
American Jurisprudence, Section 333, page 
1032: “In accord with the rule governing 
proof of negligence generally, proximate 
cause need not be established by the testi- 
mony of eyewitnesses, nor by direct or 
positive evidence, but may be proved by 
circumstantial evidence; it may be deter- 
mined from the circumstances of the case.” 


It was the opinion of the court that 
because of the conflict in the evidence it 
was incumbent upon the trial judge to 
submit the case to the jury and no error 
was found in that judge’s statement denying 
the defendant’s motion for nonsuit. He 
said, in effect, that there was abundant evi- 
dence from which the jury could have rea- 
sonably inferred that the boy’s death was 
due to the defendant’s negligence. The 
judgment for the plaintiff was affirmed.— 
Hopkins v. Derst Baking Company, et all. 
South Carolina Supreme Court. June 6, 
1952. 39 AuToMoBILE Cases 235, 


Inadequacy of Settlement 
No Bar to Its Effectiveness 


The intent of the parties at the time of the 
payment, the Arkansas court holds, was 
that it was to be a settlement in full. 


Ina suit brought by an insurance company 
and its assured under a subrogation pro- 
vision against the third party, the defendant 
set up as his defense a settlement he had 
secured at the time of the accident between 
the assured and him. The defendant's testi- 
mony to the effect that he considered the 
$50 he had given to the assured as a full and 
final settlement was corroborated by his 
brother and a state trooper who were present 
at the time. 


In answer to this the plaintiffs contended 
that the $50 was only a partial settlement 
to indemnify the assured for the loss he 
would suffer by reason of the deductible 
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clause of his collision policy and that it was 
not intended to protect the defendant against 
any rights the insurer might have by reason 
of the subrogation feature of the policy. The 
insurer paid the assured $226.30 and executed 
a loan receipt which stated that the assured 
was to repay the “loan” only to the extent of 
any net recovery he might receive from 
anyone liable for the damages to his car. The 
receipt also stated that the assured had made 
no settlement in regard to this accident. 


Because the court was satisfied that there 
was substantial evidence to support the trial 
court’s finding that at the time of the pay- 
ment of the $50 the parties considered it a 
settlement in full, the judgment for the de- 
fendant was affirmed. The court felt that to 
hold otherwise would make parties to an 
accident hesitant in settling and undermine 
the whole purpose of such settlements. If 
the court were to hold for the plaintiff’s view, 
a person would not dare to settle a case for 
fear that, at a later date, someone would 
make another claim against him by reason of 
being subrogated to some right of the party 
he settled with, either through having paid 
a property damage claim, or loss of time 
claim, or some other claim.—Phillips  v. 
Worthen. Arkansas Supreme Court. June 30, 
1952. 39 AutomosILe Cases 397, 


Judge's Function to Determine 
State of Foreign Law 


The question of foreign law, though com- 
monly stated to be one of fact, is not to 
be submitted to the jury, states the Fifth 
Circuit. 


This appeal was brought by the defendant 
on the ground that the question of whether 
damages suffered as a consequence of pain 
and suffering were recoverable under the 
law of Panama should have been left for the 
jury’s determination. 


The accident in which the plaintiff and 
defendant were involved occurred in the Re- 
public of Panama. The plaintiff sued the 
defendant under Article 1644 of the Civil 
Code of the Republic of Panama which states : 
“He who by act or omission, causes damage to 
another because of his own fault or negligence, 
is obliged to repair the damage caused.” 


The bone of contention was the meaning of 
the word “damage” as used in Article 1644. 
Expert witnesses produced by the plaintiff and 
defendant were in vigorous disagreement as 
to whether “moral damages,” the Panamanian 
term for damages of a psychic character, were 
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recoverable under a proper definition of the 
word. 

The trial court rejected the defendant’s 
four instructions which in effect called upon 
the jury to decide whether the Panamanian 
law provided for recovery for pain and suf- 
fering and instructed the jury that if they 
found for the plaintiff they might include 
pain and suffering in their award. Judgment 
and verdict were for the plaintiff. 

After calling attention to the rules that 
the measure of damages, as well as the right 
to recover, are governed by the /e.¢ loct delictus, 
and that neither the trial court nor the re- 
viewing court takes judicial notice of the 
laws of a foreign country but such laws must 
be proved as facts, the court quoted the fol- 
lowing from Finney v. Guy, 189 U.S, 335, 
at page 342: “ 
having been proved or otherwise properly 
brought to the attention of the court, it may 


statutes and decisions 


itself deduce from them an opinion as to 
what the law of the foreign jurisdiction is, 
without being conclusively bound by the 
testimony of a witness who gives his opinion 
as to the law, which he deduces from those 
very statutes and decisions.” It was the 
conclusion of the court that it was the 
judge’s function to determine the state of 
the foreign law and, therefore, the trial court 
did not err. The judgment was affirmed.— 
Liechti v. Roche. United States Court of Ap- 
peals for the Fifth Circuit. July 31, 1952, 
39 AvuTOMOBILE Cases 415. 
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Insurer Not Allowed 
to Use Res Judicata 


Because in the prior action both were 
parties defendant, the rights of the pres- 
ent plaintiff against the present defendant 
were not adjudicated, rules the Massa- 
chusetts court. 


This present action was brought by the 
assured on his automobile liability insur- 
ance policy against the defendant insurance 
company. The insurer set up as res judicata 
a decree obtained in an equity suit, part 
of which stated “that failure to tell the 
truth [by the assured] was not cooperation.” 


The situation that led to this equity de- 
cree was as follows: The assured had a 
policy with the defendant that included 
guest coverage. There was an accident in- 
volving the assured’s car while the assured 
was driving. The assured reported the ac- 
cident the day after and included with his 
report a written statement. He subsequently 
furnished the defendant with two more 
written statements. At the trial of the tort 
action brought by the guests that had been 
riding with the assured at the time of the 
accident, it was disclosed that their story 
was substantially different from his. A 
fourth statement was requested and obtained 
by the insurer wherein the assured corro 
borated the guests’ statement. Upon learn- 
ing of this, the insurer disclaimed coverage 
because of the false information given by 
the assured and because of his lack of 
cooperation. 

After the assured defended and lost the 
tort action to the guests, he instituted the 
instant action. However, before trial was 
reached in this case, the guests brought a 
suit in equity to reach and apply the pro- 
ceeds of the policy. In that suit the insurer 
and the assured were joined as codefendants. 
The judge there found as a fact that the 
first three statements given by the assured 
to the company were not true and that the 
fourth statement was true. He _ further 
found that the assured intentionally con- 
cealed the facts from the insurer and that 
the insurer had ‘“seasonably reserved all of 
its rights under the policy and had so noti- 
fied the insured.” That judge further ruled 
as stated in the quoted matter in the first 
paragraph of this digest. 

The reviewing court felt that the only 
question for determination was whether the 
judgment in the equity suit made res judicata 
as between the parties to this action the 
issues of coverage and waiver by the insurer. 
It quoted as the answer this passage from 
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Brown v. Great American Indemnity Com- 
pany, 298 Mass. 101: “It is true that both 
the plaintiff and the defendant were parties 
defendant in the suit in Rhode Island. But 
they were not adversaries. There was no 
controversy between them. The present 
plaintiff was seeking no relief against the 
present defendant. Both were summoned to 
defend against [the tort plaintiff’s] 
attempt to reach the proceeds of the policy. 
The rights of the present plaintiff against 
the present defendant were not adjudicated 


The plaintiff's exceptions to a directed 
verdict for the insurer were sustained.— 
Gleason v. Hardware Mutual Casualty Com- 
pany. Massachusetts Supreme Judicial Court. 
May 28, 1952. 39 AuroMosiLr Cases 548. 


Territorial Limitation Interpreted 


The Louisiana court explains the provision 
for confining operations within a 50-mile 
radius as not working a forfeiture if vio- 
lated. 


The assured in this case carried a collision 
policy on his gasoline tank truck, which pol- 
icy contained a rider confining the regular 
and frequent use of the truck to within a 
50-mile radius of his base of operations. How- 
ever, the accident that gave rise to this action 
occurred outside this 50-mile radius, when 
the assured was taking the truck to have 
some work done on the tank. About three 
vears ago the assured had made a similar 
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trip because the mechanics qualified to per- 
form the needed service were not to be found 
any closer. 


It appears that approximately 25 per cent 
of the assured’s regular operations were witlh- 
out the 50-mile radius because his source of 
supply was beyond that distance. While the 
defendant insurer conceded that coverage 
was contemplated for occasional trips, such 
as the assured was on here, it was the in- 
surer’s contention that “When regular and 
frequent trips are made outside of the limi- 
tation, then the assured forfeits his right to 
make occasional trips, and the coverage af- 
forded under the policy is suspended out- 
side the fifty (50) mile radius.” 


The reviewing court rejected this conten- 
tion by declaring that although regular and 
frequent trips in violation of the 50-mile 
limitation were not covered during such use, 
these violations do not relieve the insurer 
of its obligation to pay for losses incurred 
while the assured’s truck was on an occasional 
trip outside the restricted area. Their rea- 
sons for this conclusion were, first, there 
was no expressed provision for forfeiture in 
the policy, nor could one be implied; and, 
second, the rider stated that nothing therein 
should be held to vary or alter any of the 
terms of the policy except as to the specified 
regular and frequent use limitation. The 
judgment for the plaintiff was affirmed.—Bald- 
win v. Tri-State Casualty Insurance Company. 
Louisiana Supreme Court. June 2, 1952. 39 
AUTOMOBILE Cases 317. 
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